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The same principles that govern contracts in general apply to contracts for the employment of teachers. ! 


A school district may have the authority to identify the particular position at a particular school in a contract or may hire the 


individual in a more general category such as a contract to be an administrator or a principal.” 


Where a statute requires that contracts and documents incorporated in them be approved by a state agency, absent evidence of 


such approval, those documents are ineffective to change the teacher's rights under a master contract or statutes.” 
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School Bd., 623 So. 2d 167, 85 Ed. Law Rep. 950 (La. Ct. App. Ist Cir. 1993), writ denied, 627 So. 2d 
657 (La. 1993); Campbell v. Reorganized School Dist. No. 1, 904 S.W.2d 18, 102 Ed. Law Rep. 1233 (Mo. 
Ct. App. W.D. 1995); Campbell v. Wishek Public School Dist., 150 N.W.2d 840 (N.D. 1967); Guthrie v. 
Independent School Dist. No. I-30 of Adair County, 1998 OK CIV APP 47, 958 P.2d 802, 127 Ed. Law Rep. 
439 (Div. 4 1997) (except as controlled by constitution or statute); Wright v. Mead School Dist. No. 354, 87 
Wash. App. 624, 944 P.2d 1, 121 Ed. Law Rep. 312 (Div. 3 1997) (abrogated on other grounds by, Federal 
Way School Dist. No. 210 v. Vinson, 172 Wash. 2d 756, 261 P.3d 145, 271 Ed. Law Rep. 1131 (2011)). 

A school principal did not demonstrate that he possessed a protectable property interest in his position 
where his employment contract only established a mutually explicit understanding that he was entitled to a 
conference with the school superintendent prior to termination and the contract's terms were ambiguous as 
to whether he was also entitled to a conference with the school board, and, therefore, the principal failed to 
establish a mutually explicit understanding or entitlement thereto; the deposition testimony from two board 
members in support of his argument that there was an implicit policy providing for conference with the board 
prior to the principal's termination did not support his contention that such an implicit policy existed. Flores 
v. Von Kleist, 739 F. Supp. 2d 1236, 264 Ed. Law Rep. 180 (E.D. Cal. 2010) (applying California law). 

As to authority to enter into employment contracts, see § 149. 

As to general principles of contract law, see Am. Jur. 2d, Contracts §§ 1 et seq. 

Myers v. Elkhart Community Schools, 862 N.E.2d 1, 216 Ed. Law Rep. 940 (Ind. Ct. App. 2007). 
Rhoades v. Idaho Falls School Dist. No. 91, 131 Idaho 827, 965 P.2d 187, 129 Ed. Law Rep. 1146 (1998). 
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A teacher's contract incorporates any applicable statutory provision. | All contracts of tenured teachers must be construed to 


incorporate the provisions of the tenure statute in effect at the time the contracts were negotiated and signed.” 


The terms of agreements negotiated between the local education association and the school district's board of trustees become 


incorporated into existing teachers’ contracts that are modified by the applicable provisions in those negotiated agreements.” The 
labor agreements do not create an employment contract with any individual teacher but merely dictate the terms of employment 


for those the board chooses to hire.* 
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2 Brown v. Caldwell School Dist. No. 132, 127 Idaho 112, 898 P.2d 43, 101 Ed. Law Rep. 1167 (1995); 
Minnesota Ass'n of Public Schools v. Hanson, 287 Minn. 415, 178 N.W.2d 846 (1970); Harris v. Bauer, 206 
Mont. 480, 672 P.2d 26, 14 Ed. Law Rep. 587 (1983). 
For a discussion of teachers' tenure statutes, see §§ 189 et seq. 
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3 Gilmore v. Bonner County School Dist. No. 82, 132 Idaho 257, 971 P.2d 323, 132 Ed. Law Rep. 197 (1999); 
Drain v. Board of Educ. of Frontier County School Dist. No. 46, 244 Neb. 551, 508 N.W.2d 255, 87 Ed. 
Law Rep. 612 (1993) (leave policy). 





4 Gilmore v. Bonner County School Dist. No. 82, 132 Idaho 257, 971 P.2d 323, 132 Ed. Law Rep. 197 (1999). 
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School policy is part of teachers' contracts as a matter of law, | and the rules and regulations adopted by a school board prior to 
making an employment contract with a teacher of which the teacher knows or should have known when entering into the contract, 


form a part of it? A clause in a contract with a teacher, providing that the contract is subject to all laws, rules, regulations, and 
policies now existing or hereafter enacted relating to conditions of employment, permits the school board to change its policies 


and to apply the amended policy to the teacher's detriment.” 


Curriculum plans and safety rules developed by certain teachers and audited by school district personnel are not "rules, 
regulations, or policies" of the school board incorporated by reference into the teacher's employment contract absent plain 
contract language incorporating them; similarly, the contents of a faculty handbook are not "rules, regulations or policies" of 


the school board when the handbook includes matters related only to the school's operating procedures.* 
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Z Stone v. Mayflower School Dist., 319 Ark. 771, 894 S.W.2d 881, 98 Ed. Law Rep. 1108 (1995); Rible v. 


Hughes, 24 Cal. 2d 437, 150 P.2d 455, 154 A.L.R. 137 (1944); People ex rel. Fursman v. City of Chicago, 
278 Ill. 318, 116 N.E. 158 (1917); Backie v. Cromwell Consol. School Dist. No. 13, 186 Minn. 38, 242 N.W. 
389 (1932); Strayhorn v. Blodgett Consol. School Dist. No. 35 of Scott County, 86 S.W.2d 374 (Mo. Ct. 
App. 1935); Drain v. Board of Educ. of Frontier County School Dist. No. 46, 244 Neb. 551, 508 N.W.2d 255, 
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102 Ed. Law Rep. 366 (Tex. App. Houston 1st Dist. 1995), writ dismissed w.o.j., (Aug. 1, 1995); Ansorge 
v. City of Green Bay, 198 Wis. 320, 224 N.W. 119 (1929). 


3 Underwood v. Henry County School Bd., 245 Va. 127, 427 S.E.2d 330, 81 Ed. Law Rep. 607 (1993) 
(reduction in force). 
4 Schilling by Foy v. Employers Mut. Cas. Co., 212 Wis. 2d 878, 569 N.W.2d 776, 121 Ed. Law Rep. 1145 


(Ct. App. 1997). 
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A board of education's attempts to decrease an employee's salary and duties without complying with statutory requirements, 
such as by decreasing the hours covered by the employee's supplemental contract without providing a mandated written notice, 


do not have effect and it is immaterial that the employee has acquiesced in such an improper modification. ! 


Specific contract provisions may require that changes in duties be made only by mutual consent; however, such a provision 


does not apply to changes that do not involve the types of duties but rather eliminate the position or assignment altogether.” 
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1 Hara v. Montgomery Cty. Joint Vocational School Dist., 75 Ohio St. 3d 60, 1996-Ohio-131, 661 N.E.2d 711, 
107 Ed. Law Rep. 264 (1996). 
2 Babb v. Harnett County Bd. of Educ., 118 N.C. App. 291, 454 S.E.2d 833, 98 Ed. Law Rep. 470 (1995) 
(coaching duties to which the contract referred had not been assigned). 
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When a contract of employment fails to define the teaching duties, an instructor may be assigned to teach any subject for which 


the instructor is certified, including any subdivision of that subject. ! However, when a teacher holds a certificate limited to the 
teaching of only one subject, that teacher may not be assigned to other duties when the teacher's services as a teacher of the 


certified subject are no longer needed,” 
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112 Cal. Rptr. 27 (2d Dist. 1974). 

2 Funston v. District School Board for School Dist. No. 1 in Multnomah County, 130 Or. 82, 278 P. 1075, 


63 A.L.R. 1410 (1929). 
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Ultimately, a teacher's obligation to perform other duties may depend on the employment contract or statutory requirements. 1 
According to some authority, under a statute authorizing school boards to employ teachers competent to give physical training 


instruction, the "physical training" contemplated by the statute does not comprehend the coaching of football teams.” However, 
the view has also been taken that a teacher's duties are not limited to classroom work but may require outside work, such as the 
direction and supervision of pupils at extracurricular sports activities, even without compensation, regardless of whether that 


work is specifically mentioned in the employment contract.> 


A statutory provision regarding extracurricular assignments does not require that an individual be an existing employee of 
a particular county's board of education before that county can enter into an extracurricular assignment agreement with that 


individual.* 


A statute concerning contracts for extracurricular responsibilities does not provide authority for hiring instructors for homebound 


students on an hourly basis.” 
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1925 OK 6, 106 Okla. 172, 233 P. 427, 38 A.L.R. 1413 (1925) (teacher not required to perform janitorial 
work). 

Rockwell v. School Dist. No. 1 of Deschutes County, 109 Or. 480, 220 P. 142 (1923). 

McGrath v. Burkhard, 131 Cal. App. 2d 367, 280 P.2d 864 (3d Dist. 1955); Appeal of Ganaposki, 332 Pa. 
550, 2 A.2d 742, 119 A.L.R. 815 (1938). 





4 Hanlon v. Logan County Bd. of Educ., 201 W. Va. 305, 496 S.E.2d 447, 124 Ed. Law Rep. 446 (1997). 
5 State ex rel. Boner v. Kanawha County Bd. of Educ., 197 W. Va. 176, 475 S.E.2d 176, 112 Ed. Law Rep. 
504 (1996). 
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School teachers and administrators have both a statutory and common-law duty to protect students from a foreseeable and 


unreasonable risk of harm.! However, a requirement that a technical education teacher instruct students on the safety procedures 
to be followed in a shop class and supervise students and enforce safety rules is not a term of the teacher's contract and is 
therefore not enforceable by an injured student to the extent the student might be a third-party beneficiary of the teacher's 


employment contract.” 
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1 Hill v. Safford Unified School Dist., 191 Ariz. 110, 952 P.2d 754, 124 Ed. Law Rep. 721 (Ct. App. Div. 2 
1997); Moore By and Through Knight v. Wood County Bd. of Educ., 200 W. Va. 247, 489 S.E.2d 1 (1997) 
(while waiting for school bus). 
As to supervision of students, generally, see §§ 274 et seq. 
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2 Schilling by Foy v. Employers Mut. Cas. Co., 212 Wis. 2d 878, 569 N.W.2d 776, 121 Ed. Law Rep. 1145 
(Ct. App. 1997). 
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Employment as a teacher may not be conditioned on the surrender of constitutional rights.! A public school teacher's academic 
freedom implicates the teacher's right to express views and associate with others,” and, thus, a board of education may not require 
that its employees provide information concerning the organizations to which they belong or regularly contribute.* Nonetheless, 


a school governing authority may restrict the wearing of political buttons in instructional settings,“ and the authority's interest 
in maintaining efficient and undisrupted operations may outweigh a school employee's First Amendment interests, depending 
on the particular facts and circumstances of a given case, even when some of the teacher's speech implicates matters of public 


concern.” Conversely, important interests served by a school employee's speech may outweigh the risk of disruption and 


inefficiency to a school authority, so that the employee will be able to state a claim of First Amendment retaliation. 


Based on the rule that internal reports are not subject to First Amendment protection because the employee is not acting as a 


citizen when communicating in that capacity,” a public teacher may not maintain a First Amendment retaliation claim to the 
extent that it is premised on the teacher's actions in speaking privately with superiors to express concerns and filing grievances, 


but the claim may proceed to the extent that the teacher was communicating with fellow teachers.’ 


A school board's policy prohibiting teachers from sending their children to private schools interferes with the teachers' rights as 
parents under the First and Fourteenth Amendments and may not stand absent evidence that failure to comply with the policy 


substantially interferes with the teachers' duties and responsibilities.’ 
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A letter of reprimand placing a school employee on administrative leave pending an investigation into allegations of misconduct 


against the employee does not constitute adverse action that can support a First Amendment retaliation claim.!° Likewise, 
where a school employee's political activities are not a substantial factor into an investigation as to whether the employee made 
inappropriate statements to students, and where the investigation is not motivated by a desire to punish the employee for the 


employee's political activities, a First Amendment retaliation claim will not stand. 1! Similarly, a teacher does not state a First 
Amendment retaliation claim where the speech at issue is not protected because it is school-sponsored, but departs from the 


curriculum. | 
© 2021 Thomson Reuters. 33-34B © 2021 Thomson Reuters/RIA. No Claim to Orig. U.S. Govt. Works. All rights reserved. 
Footnotes 
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629 (1967). 
2 Case v. Unified School Dist. No. 233, Johnson County, Kan., 895 F. Supp. 1463, 103 Ed. Law Rep. 189 


(D. Kan. 1995). 

A school nurse's advocacy on behalf of disabled students and objecting to pesticide spraying by an unlicensed 
individual were protected by the First Amendment where there was no indication that such conduct greatly 
disrupted the school's functioning. McGreevy v. Stroup, 413 F.3d 359, 199 Ed. Law Rep. 593 (3d Cir. 2005). 
A school psychologist sufficiently alleged that she was deprived of some valuable benefit when supervisors 
threatened to terminate her employment contract after she complained about the school system's treatment 
of disabled students, to state a First Amendment retaliation claim; although the psychologist was not actually 
discharged, the threats could tend to chill her exercise of her free speech rights. Echtenkamp v. Loudon 
County Public Schools, 263 F. Supp. 2d 1043, 178 Ed. Law Rep. 271 (E.D. Va. 2003). 

3 Shelton v. Tucker, 364 U.S. 479, 81 S. Ct. 247, 5 L. Ed. 2d 231 (1960). 

California Teachers Assn. v. Governing Board, 45 Cal. App. 4th 1383, 53 Cal. Rptr. 2d 474, 109 Ed. Law 
Rep. 1335 (4th Dist. 1996). 

A middle school's interest in maintaining efficient operations outweighed a substitute teacher's First 
Amendment interest in expressing her political views, allowing for a ban on future substitute teaching 
assignments after the teacher wore an antiwar button called the President "stupid" and an "idiot" and 
expressed harsh criticism of American military policy in Panama and Iraq. Calef v. Budden, 361 F. Supp. 
2d 493, 197 Ed. Law Rep. 93 (D.S.C. 2005). 

5 Munroe v. Central Bucks School Dist., 805 F.3d 454, 323 Ed. Law Rep. 652 (3d Cir. 2015), as amended, 
(Oct. 25, 2019) (even if a terminated teacher's blog posts, in which she made derogatory comments about 
her students, and her subsequent statements to the media implicated a matter of public concern, the school 
district's interest in promoting efficiency and avoiding workplace disruption outweighed the teacher's and 
the public's interest in the speech, and thus the speech was not entitled to First Amendment protection; 
inappropriate tone of speech was relevant in ascertaining existence and likelihood of disruption, students and 
parents were participants in education system, not outsiders attempting to "heckle" teacher into silence, fact 
that district initially allowed teacher to return to work was irrelevant, and teacher's expressions of hostility 
and disgust against her students would disrupt her duties and functioning of district). 

6 Decotiis v. Whittemore, 635 F.3d 22 (1st Cir. 2011) (speech therapist's speech, that a state-supervised agency 
may have been illegally denying special education services to the children it was charged with serving, 
outweighed risk of disruption and inefficiency to agency; in addition to therapist's interest in her own speech, 
the public also had a nontrivial interest in the information therapist sought to convey). 

Am. Jur. 2d, Constitutional Law § 493. 
Weintraub v. Board of Educ. of City of New York, 489 F. Supp. 2d 209, 221 Ed. Law Rep. 592 (E.D. N.Y. 
2007), order aff'd, 593 F.3d 196, 253 Ed. Law Rep. 17 (2d Cir. 2010). 

9 Stough v. Crenshaw County Bd. of Educ., 744 F.2d 1479, 20 Ed. Law Rep. 436 (11th Cir. 1984). 

10 Sensabaugh v. Halliburton, 937 F.3d 621, 369 Ed. Law Rep. 587 (6th Cir. 2019), cert. denied, 140 S. Ct. 
1116, 206 L. Ed. 2d 184 (2020). 
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Penley v. McDowell County Board of Education, 876 F.3d 646, 349 Ed. Law Rep. 886 (4th Cir. 2017). 
Kirby v. Yonkers School Dist., 767 F. Supp. 2d 452, 267 Ed. Law Rep. 675 (S.D. N.Y. 2011) (applying 
New York law) ("icebreaker" classroom exercise involving making seventh-grade students draw male 
reproductive system was not protected speech; although teacher's activities were school-sponsored in that 
male reproductive anatomy was part of middle school health curriculum, teacher departed from curriculum 
when he implemented exercise, and district had reasonable pedagogical concern to keep that type of exercise 
away from still immature and impressionable children). 
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The right of school authorities to transfer teachers from one school to another within a district is governed largely by rules! or 
statutes that apply to teachers' employment contracts.” However, those powers must be exercised by a school board in a regular 


manner and as official acts.° 


Similarly, a reduction of a school employee's position from full-time to part-time will be upheld where such a reduction is 


neither arbitrary nor capricious.* 


A coach does not have a property interest in coaching pursuant to the language of the coach's contract for the purposes of a 
due process claim when the principal may unilaterally choose not to assign coaching duties to that teacher.” A proposed change 


in a coach's duties is a reassignment and not a dismissal for the purpose of a teacher fair dismissal act.© However, bias with 
regard to a teacher's sexual orientation does not furnish a rational basis for a school district's decision not to assign her as a 


volleyball coach for equal protection purposes.’ Similarly, a transfer may not be directed solely because the teacher exercises 


the teacher's constitutional rights in the classroom. Where a public school nurse quits after being transferred to another school 
within the school district, the nurse has not been discharged, as required to support due process claims asserting that rights to 


her good name, reputation, and integrity were violated.” 


Alleged conduct toward a teacher including transferring him to other schools, refusing to reassign him to school of his 
choice, and suspending him do not form a basis of a due process claim as those working conditions are not protected by the 


U.S. Constitution.'° A statute that requires that a school superintendent give notice to a teacher that the teacher has been 
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recommended for transfer does not entitle the teacher to a full-blown, formal hearing with an opportunity to adduce testimony 


in an effort to refute or to disprove whatever reasons the school board may deem adequate to justify the transfer. 
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Underwood v. Board of Public Ed. for City of Savannah and Chatham County, 25 Ga. App. 634, 104 S.E. 
90 (1920). 

Ellerbroek v. Saddleback Valley Unified School Dist., 125 Cal. App. 3d 348, 177 Cal. Rptr. 910 (4th Dist. 
1981); Alexander v. School Dist. No. 1 in Multnomah County, 84 Or. 172, 164 P. 711 (1917). 

The purpose of a statute addressing teacher transfers is to prevent teachers from being transferred to teaching 
positions for which they are not qualified, reductions in pay, and as acts of discrimination. Lazuk v. School 
Dist. No. 1, City and County of Denver, 22 P.3d 548, 153 Ed. Law Rep. 417 (Colo. App. 2000). 

As to the effect of tenure rights on transfers of teachers, see § 209. 

State v. Alexander, 158 Miss. 557, 130 So. 754 (1930). 

Razzano v. Remsenburg-Speonk UFSD, 162 A.D.3d 1043, 80 N.Y.S.3d 347, 357 Ed. Law Rep. 702 (2d 
Dep't 2018) (school board determination reclassifying school psychologist's full-time position as part-time 
position was neither arbitrary nor capricious where, although psychologist alleged that determination was in 
retaliation for her complaints about dangers that school building allegedly posed to human health and safety, 
complaints were unfounded and school district otherwise made consistent good-faith efforts to address the 
complaints and provide reasonable accommodations for her alleged health issues, and board had faced 
significant pressure to reduce expenditures for school personnel and determined that, given the number of 
students she would be counseling and the amount of time she would need to perform her responsibilities, 
psychologist's position no longer needed to be full-time). 

Babb v. Harnett County Bd. of Educ., 118 N.C. App. 291, 454 S.E.2d 833, 98 Ed. Law Rep. 470 (1995). 
As to the obligation to perform coaching duties, see § 168. 

Meadors v. Arkadelphia Public Schools, 69 Ark. App. 104, 10 S.W.3d 109 (2000) (transfer from senior to 
junior high football program; the court noted that his contract provided that he was subject to transfer or 
reassignment, his salary did not decrease, his coaching duties were merely transferred to a different program, 
and he endorsed his contract after his reassignment). 

Weaver v. Nebo School Dist., 29 F. Supp. 2d 1279 (D. Utah 1998). 

As to classification based on sexual orientation, generally, see Am. Jur. 2d, Constitutional Law § 893. 
Finot v. Pasadena City Bd. of Educ., 250 Cal. App. 2d 189, 58 Cal. Rptr. 520 (2d Dist. 1967) (the teacher was 
transferred from a classroom assignment to home teaching solely because he insisted on wearing a beard 
while teaching in a classroom). 

As to limitations on a teacher's constitutional rights, see § 170. 

Rayborn v. Bossier Parish School Board, 881 F.3d 409, 351 Ed. Law Rep. 42 (Sth Cir. 2018). 

As to the infringement of school employees' constitutional rights, see § 170. 

Murphy v. Board of Educ. of Rochester City School Dist., 273 F. Supp. 2d 292, 180 Ed. Law Rep. 611 (W.D. 
N.Y. 2003), aff'd, 106 Fed. Appx. 746, 192 Ed. Law Rep. 384 (2d Cir. 2004). 

State ex rel. Withers v. Board of Educ. of Mason County, 153 W. Va. 867, 172 S.E.2d 796 (1970). 
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If necessary, faculty members may be assigned or reassigned to schools to comply with school desegregation orders. ! 


Some authority holds that under an antidiscrimination act, a school board is not compelled to transfer a teacher in the public 
school system over the teacher's objection because of the teacher's race to another school to assure that the faculty may be better 


integrated.” However, it has also been stated that a school district may require that a white teacher transfer from one school 
to another within the district instead of requiring a black teacher to so transfer, when the transfer would not result in a loss of 


benefits or a decrease in salary? and that such a transfer is not reverse discrimination. Another court held that school faculty 


may not be assigned on the basis of race even if the assignment is motivated by a neutral policy. 


A court found that a principal's decision that a white male teacher was better suited to teach English to high school seniors 
and that a Hispanic female teacher was better suited to teach English to seventh graders was reasonable; and thus, the female 
teacher's reassignment to teach primarily seventh-grade English instead of 12th grade did not violate a school corporation's 
reassignment policy.° 
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1 Zaslawsky v. Board of Ed. of Los Angeles City Unified School Dist., 610 F.2d 661 (9th Cir. 1979); U.S. v. 
School Dist. 151 of Cook County, Ill., 301 F. Supp. 201 (N.D. Il. 1969), order modified on other grounds, 
432 F.2d 1147 (7th Cir. 1970). 
As to school desegregation, generally, see Am. Jur. 2d, Civil Rights §§ 290 to 330. 
Londerholm v. Unified School Dist. No. 500, 199 Kan. 312, 430 P.2d 188 (1967). 





3 Covington v. Beaumont Independent School Dist., 714 F. Supp. 1402, 54 Ed. Law Rep. 1167 (E.D. Tex. 
1989). 
4 Riggs v. Laurens Dist. 56, 271 S.C. 463, 248 S.E.2d 306 (1978). 
5 Diaz v. San Jose Unified School Dist., 733 F.2d 660, 17 Ed. Law Rep. 479 (9th Cir. 1984). 
6 Lucero v. Nettle Creek School Corp., 566 F.3d 720, 244 Ed. Law Rep. 965 (7th Cir. 2009). 
End of Document © 2021 Thomson Reuters. No claim to original U.S. Government 
Works. 


WESTLAW © 2021 Thomson Reuters. No claim to original U.S. Government Works. 2 


§ 173. Grievance procedures available to teachers, 67B Am. Jur. 2d Schools § 173 


67B Am. Jur. 2d Schools § 173 


American Jurisprudence, Second Edition May 2021 Update 


Schools 

Noah J. Gordon, J.D.; Lucas Martin, J.D.; Mary Babb Morris, J.D., of the staff of the National Legal Research Group, Inc.; and Karen L. 
Schultz, J.D. 

VII. Teachers and Other Employees 


D. Terms and Conditions of Employment; Duties and Responsibilities 


2. Duties and Conditions of Employment 


§ 173. Grievance procedures available to teachers 


Topic Summary Correlation Table References 


West's Key Number Digest 


West's Key Number Digest, Education#iem453, 455, 460, 568 





A statute may mandate that local boards of education adopt a grievance procedure applicable to grievances by a teacher or group 
of teachers relating to an action of the local school board or an employee over which the school board exercises supervisory 


control. ! However, a school employee's right to invoke a statutory grievance procedure is not a constitutionally protected right 


sufficient to support a due process claim.” 
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Footnotes 
1 Girouard v. State Through Dept. of Educ., 694 So. 2d 1153, 118 Ed. Law Rep. 1288 (La. Ct. App. Ist Cir. 
1997). 
2 Echtenkamp v. Loudon County Public Schools, 263 F. Supp. 2d 1043, 178 Ed. Law Rep. 271 (E.D. Va. 2003). 
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A teacher may be held liable for injuries caused by the negligent supervision of students on the basis that a child is compelled 


to attend school so that the protective custody of teachers is substituted for that of the parent. Acts of school employees that 
increase danger to students may support an action against a school district that alleges the violation of substantive due process 


based on state-created danger.” Teachers may also be answerable for damages caused by their students or assistants where the 
teachers failed to prevent the injury.” However, statutory or professional immunity applies to the official discretionary acts of 


a principal,“ teacher,” guidance counselor,° or school board members.’ 


Such immunity may extend to the educational activities of students that are not on school property, such as a field trip to a 
state park,® or where a policy requires a teacher or instructor to exercise personal deliberation and judgment by examining the 


facts and reaching a reasoned conclusion regarding the applicability of the dictates of the policy.’ However, immunity does 
not extend to ministerial acts, which may be defined as acts that are simple, absolute, and definite, arising under conditions 


admitted or proved to exist, and requiring merely the execution of a specific duty,!° such as the duty to report a possible incident 


of sexual abuse of a student.!! 


To remove the immunity, a plaintiff must show that the principal or teacher acted with gross negligence or wanton and willful 
disregard of another's safety! or malice in the sense of deliberate acts of wrongdoing done with reckless disregard for the 


safety of others. 13 
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Where a state's legislature has enacted a statute that provides for immunity to government workers, state courts will defer to 
the legislature's balancing of the equities between inherently unfair and inequitable results that occur in the strict application 
of the doctrine of governmental immunity and the need to provide governmental services while protecting public coffers, so 
that the courts will not recognize exceptions to immunity for violations of school policy and/or criminal conduct that have 
been alleged to occur in a school, as it is not the courts’ prerogative to expand exceptions to immunity beyond that provided 


by the legislature. s 
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1 Nelson v. Turner, 256 S.W.3d 37, 234 Ed. Law Rep. 432 (Ky. Ct. App. 2008). 

2 Meyers v. Cincinnati Board of Education, 343 F. Supp. 3d 714, 361 Ed. Law Rep. 657 (S.D. Ohio 2018), 
leave to appeal granted, 2019 WL 451355 (S.D. Ohio 2019) (student committed suicide following bullying 
incident; on day of bullying incident, employees allegedly misrepresented to parents that student had simply 
fainted rather than that he had been victim of attack and had been knocked unconscious, and parents alleged 
that this prevented them from getting an accurate medical diagnosis for student since student was not checked 
for head trauma). 

3 Bernstein v. Powerhouse Gym of Metairie, Inc., 9 So. 3d 254 (La. Ct. App. 5th Cir. 2009), writ denied, 9 
So. 3d 146 (La. 2009). 

4 Ex parte Trottman, 965 So. 2d 780, 226 Ed. Law Rep. 476 (Ala. 2007); Darnell v. Houston County Bd. 


of Educ., 234 Ga. App. 488, 506 S.E.2d 385 (1998) (removing basketball official from gym for security 
reasons); Emanuel v. Great Falls School Dist., 2009 MT 185, 351 Mont. 56, 209 P.3d 244, 245 Ed. Law 
Rep. 492 (2009); Henning v. Rounds, 142 N.M. 803, 2007-NMCA-139, 171 P.3d 317, 227 Ed. Law Rep. 
288 (Ct. App. 2007). 

5 Hughes ex rel. Hughes v. Christiana School Dist., 950 A.2d 659, 238 Ed. Law Rep. 306 (Del. 2008) (in 
sending student unescorted to the nurse's office); Castellano v. Raynor, 725 So. 2d 1197, 133 Ed. Law Rep. 
273 (Fla. 2d DCA 1999); Dollar v. Dalton Public Schools, 233 Ga. App. 827, 505 S.E.2d 789, 130 Ed. Law 
Rep. 330 (1998); Brooks v. Logan, 130 Idaho 574, 944 P.2d 709, 121 Ed. Law Rep. 358 (1997); Courson 
ex rel. Courson v. Danville School Dist. No. 118, 301 Ill. App. 3d 752, 235 Ill. Dec. 98, 704 N.E.2d 447, 
131 Ed. Law Rep. 1073 (4th Dist. 1998) (student discipline); Mullis v. Sechrest, 347 N.C. 548, 495 S.E.2d 
721, 123 Ed. Law Rep. 954 (1998); Hackathorn v. Preisse, 104 Ohio App. 3d 768, 663 N.E.2d 384, 108 Ed. 
Law Rep. 863 (9th Dist. Summit County 1995). 

As to liability arising from specific aspects of student discipline and punishment, see §§ 300 et seq. 

6 Brown v. Compton Unified School Dist., 68 Cal. App. 4th 114, 80 Cal. Rptr. 2d 171, 130 Ed. Law Rep. 1283 
(2d Dist. 1998); Grant v. Board of Trustees of Valley View School Dist. No. 365-U, 286 Ill. App. 3d 642, 
221 Ill. Dec. 902, 676 N.E.2d 705, 116 Ed. Law Rep. 1096 (3d Dist. 1997); Killen v. Independent School 
Dist. No. 706, 547 N.W.2d 113, 109 Ed. Law Rep. 387 (Minn. Ct. App. 1996) (overruled on other grounds 
by, S.W. v. Spring Lake Park School Dist. No. 16, 580 N.W.2d 19, 127 Ed. Law Rep. 422 (Minn. 1998)). 
As to the tort liability and immunity of public schools, generally, see Am. Jur. 2d, Municipal, County, School, 
and State Tort Liability §§ 1 et seq. 

Caristo v. Blairsville-Saltsburg School District, 370 F. Supp. 3d 554, 365 Ed. Law Rep. 376 (W.D. Pa. 2019). 
Stiff v. Eastern Illinois Area of Special Educ., 251 Ill. App. 3d 859, 190 Ill. Dec. 349, 621 N.E.2d 218, 86 
Ed. Law Rep. 307 (4th Dist. 1993), as modified on denial of reh'g, (Oct. 20, 1993). 

9 Grammens v. Dollar, 287 Ga. 618, 697 S.E.2d 775, 259 Ed. Law Rep. 254 (2010) (school's eye-protection 
policy required teacher to perform a discretionary act to determine if the policy was applicable to a science 
experiment); Barnett v. Atlanta Independent School System, 339 Ga. App. 533, 792 S.E.2d 474, 337 Ed. 
Law Rep. 1083 (2016), aff'd but criticized, 302 Ga. 845, 809 S.E.2d 813, 352 Ed. Law Rep. 873 (2018) 
(teacher was entitled to official immunity for alleged negligence of leaving students alone unsupervised in 
classroom, in wrongful death action arising out of death of student due to roughhousing when teacher was 
absent, despite school policy barring teachers from leaving students unsupervised in a classroom; policy did 
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11 
12 


13 
14 


not create a ministerial duty to which official immunity did not apply, and teacher asked her neighboring 
teacher to "listen out" for her class when she left them alone, evidencing an exercise of discretion). 
Grammens v. Dollar, 287 Ga. 618, 697 S.E.2d 775, 259 Ed. Law Rep. 254 (2010). 

Nelson v. Turner, 256 S.W.3d 37, 234 Ed. Law Rep. 432 (Ky. Ct. App. 2008). 

Pacheco v. Hopmeier, 770 F. Supp. 2d 1174, 268 Ed. Law Rep. 845 (D.N.M. 2011) (to the extent that a 
student asserted a negligence claim against a principal in connection with an arrest and search of the student, 
there was no waiver of immunity under the Tort Claims Act that would permit the student to move forward 
on such claim); Hughes ex rel. Hughes v. Christiana School Dist., 950 A.2d 659, 238 Ed. Law Rep. 306 (Del. 
2008); Wencho v. Lakewood School Dist., 177 Ohio App. 3d 469, 2008-Ohio-3527, 895 N.E.2d 193, 237 
Ed. Law Rep. 519 (8th Dist. Cuyahoga County 2008) (allegations of wanton, willful, and reckless conduct 
were sufficient to avoid judgment on the pleadings); Palmer v. Bartosh, 959 A.2d 508, 238 Ed. Law Rep. 
355 (Pa. Commw. Ct. 2008) (inference that an assistant superintendent and a principal deliberately intended 
to injure a teacher). 

Murphy v. Bajjani, 282 Ga. 197, 647 S.E.2d 54, 221 Ed. Law Rep. 904 (2007). 

Whitham v. Feller, 2018 WY 43, 415 P.3d 1264, 354 Ed. Law Rep. 559 (Wyo. 2018). 
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Statutory immunity is applicable to the official discretionary acts of— 


— an instructional assistant. ! 
: 2 
— a bus driver. 
— a maintenance engineer or supervisor.” 
4 
— a school secretary. 


— a school nurse.> 
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1 Ex parte Trottman, 965 So. 2d 780, 226 Ed. Law Rep. 476 (Ala. 2007). 

2 Payne v. Twiggs County School Dist., 232 Ga. App. 175, 501 S.E.2d 550, 127 Ed. Law Rep. 448 (1998). 

3 Bathgate v. Mobile County Bd. of School Com'rs, 689 So. 2d 109, 116 Ed. Law Rep. 1300 (Ala. Civ. App. 
1996). 

4 Perkins v. Morgan County School Dist., 222 Ga. App. 831, 476 S.E.2d 592, 113 Ed. Law Rep. 498 (1996). 


WESTLAW 


§ 175. Tort liability and immunity for nonprofessional...,67B Am. Jur. 2d... 


5 Cook v. Hubbard Exempted Village Bd. of Educ., 116 Ohio App. 3d 564, 688 N.E.2d 1058, 122 Ed. Law 
Rep. 1275 (11th Dist. Trumbull County 1996). 
As to the tort liability and immunity of public schools, generally, see Am. Jur. 2d, Municipal, County, School, 
and State Tort Liability §§ 1 et seq. 
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In some jurisdictions, a coach is immune from tort liability. ! However, in other jurisdictions, it has been held that coaches owe 
a duty of care to persons in their charge not to increase risks above those inherent in the sport,” and that a coach has the duty to 
those under the coach's charge to recognize and exercise the coach's specific responsibilities under the circumstances to protect 


them from foreseeable harm from things or the conduct of persons under the coach's supervision.” 


Whereas a coach who exercises discretion with regard to a function within the coach’ teaching duties that involves the exercise 
of judgment in supervising and educating students is entitled to state-agent immunity, a coach who acts beyond such authority 


is not.’ A coach entitled to state-agent immunity has immunity with regard to a negligence claim arising from an injury that 
a student sustained after the coach told the student to compete in a sports event since the coach was exercising judgment in 


educating students by selecting who would participate in which events.’ However, where immunity is not recognized, coaches 
are liable for the injuries sustained by a student if those injuries are sustained while the coach engages in physical contact with 
the student and the student's injuries are a proximate result of the coach's ordinary negligence; ordinary negligence occurs when 


negligent supervision or negligent instruction is involved in a sport activity. High school football coaches were entitled to 
official immunity in a negligence action brought by a high school football player for injuries sustained during a tackle at football 
camp; the coaches' alleged acts of negligence were committed during the course of their official duties, as the coaches were 
employed as teachers and football coaches by their respective school districts during football camp, the camp was a multischool 
football scrimmage, the coaches' roles at camp were as football coaches, and the football player was injured during football 


scrimmage while under coaches' supervision.’ 
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Footnotes 

1 Foster v. Estrada, 974 S.W.2d 751 (Tex. App. San Antonio 1998). 
As to the tort liability and immunity of public schools, generally, see Am. Jur. 2d, Municipal, County, School, 
and State Tort Liability §§ 1 et seq. 

2 Rosania v. Carmona, 308 N.J. Super. 365, 706 A.2d 191 (App. Div. 1998). 

3 Herring v. Bossier Parish School Bd., 632 So. 2d 920, 89 Ed. Law Rep. 1041 (La. Ct. App. 2d Cir. 1994). 

4 Ex parte Yancey, 8 So. 3d 299, 244 Ed. Law Rep. 872 (Ala. 2008). 

3 Feagins v. Waddy, 978 So. 2d 712, 231 Ed. Law Rep. 986 (Ala. 2007). 

6 Hearon v. May, 248 Neb. 887, 540 N.W.2d 124, 104 Ed. Law Rep. 1360 (1995). 

7 Haley v. Bennett, 489 S.W.3d 288 (Mo. Ct. App. W.D. 2016). 
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Forms 


Am. Jur. Legal Forms 2d §§ 229:99 to 229:113 (Contract provisions relating to compensation for teachers' services) 





The general power of the legislature over public schools! extends to teachers' salaries.” A state constitution that imposes an 


3 


equitable funding requirement” may also be interpreted as requiring that teacher salaries and benefits be adequate to deliver 


a constitutionally sound public education system.“ Some statutes may prohibit a school board from reducing the salaries of 
certified teachers employed by the board for more than a specified number of years but allow the board to reduce the salaries of 


those employed for a shorter time.’ However, whether by statute® or by custom and usage,’ school districts may be mandated 


to adopt a minimum salary schedule with annual increments for education and experience and must abide by that schedule.® 





Observation: 


Compensation of individual teachers may also be affected by collective bargaining agreements.” 
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§§ 7, 8. 

Norwalk Teachers' Ass'n v. Board of Ed. of City of Norwalk, 138 Conn. 269, 83 A.2d 482, 31 A.L.R.2d 
1133 (1951); Mumme v. Marrs, 120 Tex. 383, 40 S.W.2d 31 (1931). 

§§ 114 et seq. 

Campbell County School Dist. v. State, 2008 WY 2, 181 P.3d 43, 232 Ed. Law Rep. 394 (Wyo. 2008) 
(adequacy found). 

Wallace v. Casa Grande Union High School Dist. No. 82 Bd. of Governors, 184 Ariz. 419, 909 P.2d 486, 
106 Ed. Law Rep. 352 (Ct. App. Div. 2 1995) (the salaries of those certificated teachers employed for more 
than three years could not be reduced). 

Stone v. Mayflower School Dist., 319 Ark. 771, 894 S.W.2d 881, 98 Ed. Law Rep. 1108 (1995). 

Dial v. Lathrop R-II School Dist., 871 S.W.2d 444, 89 Ed. Law Rep. 1033 (Mo. 1994) (a district's practice 
of moving part-time teachers up one step on the salary schedule for every year became a part of the teacher's 
contract by custom and usage). 

As to the permissibility of classifications in the salary schedule, see § 179. 

Gilmore v. Bonner County School Dist. No. 82, 132 Idaho 257, 971 P.2d 323, 132 Ed. Law Rep. 197 (1999). 
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A statute setting minimum salary requirements for public school teachers who work at least 180 days per year does not apply to 
substitute teachers so as to create a minimum per diem wage for daily substitutes where the legislature funds substitute teachers 


from a separate budget. ! A statute governing wages for certificated part-time school district employees does not apply to any 
adult education teacher classified as a temporary employee.” Similarly, tutors may not be entitled to be compensated at the rate 


for teachers when a separate salary scale for them is adopted.” 
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1 Mehlhaff v. Tacoma School Dist. No. 10, 92 Wash. App. 982, 966 P.2d 419, 130 Ed. Law Rep. 327 (Div. 
2 1998). 
The manner in which the General Assembly amended public school code provisions governing substitute 
teachers and the minimum salary for teachers showed it did not intend for substitute teachers to continue 
being paid on the same salary scale as full-time teachers who had received a raise. McKeeta v. Duquesne 
School Dist., 708 A.2d 1311, 125 Ed. Law Rep. 697 (Pa. Commw. Ct. 1998). 

2 Kettenring v. Los Angeles Unified School Dist., 167 Cal. App. 4th 507, 84 Cal. Rptr. 3d 196, 236 Ed. Law 
Rep. 955 (2d Dist. 2008). 

3 State ex rel. Fleming v. Rocky River Bd. of Edn., 79 Ohio St. 3d 200, 1997-Ohio-4, 680 N.E.2d 981, 119 
Ed. Law Rep. 229 (1997). 
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The legislature may classify teachers for the purpose of compensation when the classification adopted is based on reasonable 
distinctions and promotes the welfare of the school system.! The determination of the method of classification may be left to 


the local school board and when the method it adopts is reasonable, natural, and based on substantial differences germane to 


the subject or on some basis having a reasonable relation to the work assigned, the board's determination is final.? A salary 


schedule based on professional growth is not discriminatory or based on an unreasonable classification.” 


A "uniform" salary schedule means that teachers will be compensated invariably according to their seniority and education.“ 
A board of education may limit the number of years of experience credited to a newly employed teacher for prior teaching 
experience elsewhere for the purpose of paying a local salary supplement.’ The legislature may mandate the amount of service 


to be credited on the transfer of teaching personnel from one unit to another. Tenure may also affect compensation.” 
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1 Phelps v. Board of Education of Town of West New York, 300 U.S. 319, 57 S. Ct. 483, 81 L. Ed. 674 (1937); 
Board of School Trustees, School City of Peru v. Moore, 218 Ind. 386, 33 N.E.2d 114, 133 A.L.R. 1431 
(1941). 

2 Board of School Trustees, School City of Peru v. Moore, 218 Ind. 386, 33 N.E.2d 114, 133 A.L.R. 1431 
(1941). 
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3 United Teachers of Ukiah v. Board of Education, 201 Cal. App. 3d 632, 251 Cal. Rptr. 499, 49 Ed. Law 
Rep. 299 (1st Dist. 1988); Richards v. Board of Ed. of Tp. High School Dist. No. 201, 21 Ill. 2d 104, 171 
N.E.2d 37 (1960). 

4 Adair v. Stockton Unified School Dist., 162 Cal. App. 4th 1436, 77 Cal. Rptr. 3d 62, 232 Ed. Law Rep. 231 


(3d Dist. 2008) (further holding that a collectively bargained schedule that is not uniform is not permissible, 
although a schedule that compresses the steps is permitted). 

5 Stone v. Mayflower School Dist., 319 Ark. 771, 894 S.W.2d 881, 98 Ed. Law Rep. 1108 (1995) (based on 
years of experience within the area of hiring); Knox County Educ. Ass'n v. Knox County Bd. of Educ., 953 
S.W.2d 686, 121 Ed. Law Rep. 1198 (Tenn. Ct. App. 1997). 





6 Allegheny Intermediate Unit No. 3 Educ. Ass'n v. Bethel Park School Dist., 545 Pa. 78, 680 A.2d 827, 111 
Ed. Law Rep. 1257 (1996). 
7 § 206. 
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State legislation may provide for the creation of a bonus incentive program for school district personnel! or for withholding 


a salary adjustment increment for inefficiency or other good cause.” However, the creation of an incentive plan in accordance 
with the statute does not make the plan part of the collective bargaining agreement or the teachers’ continuing contracts of 


employment. 


A state education official's decision to reject a proposal for alternative teacher performance pay funding because the proposal 
failed to reform the "steps and lanes" salary schedule was upheld where a teacher could avoid the performance goals and 


continue to advance through the salary schedule.* 
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1 Jackson v. Charleston County School Dist., 316 S.C. 177, 447 S.E.2d 859, 93 Ed. Law Rep. 1027 (1994) 
(longevity bonus for teachers with more than 19 years of experience); Hartman v. Board of Educ. of County 
of Mineral, 194 W. Va. 539, 460 S.E.2d 785, 102 Ed. Law Rep. 1225 (1995) (bonus program for unused 
sick time). 
For purposes of a pay parity statute, which required that teachers' salaries at the state school for the blind 
conform to and be contemporary with salaries of local school district teachers, "salary" means base salary 
excluding time, responsibilities, or incentives compensation. Delyria v. State, 165 Wash. 2d 559, 199 P.3d 
980, 240 Ed. Law Rep. 920 (2009), as corrected, (Jan. 30, 2009). 

2 Scotch Plains-Fanwood Bd. of Educ. v. Scotch Plains-Fanwood Educ. Ass'n, 139 N.J. 141, 651 A.2d 1018, 
96 Ed. Law Rep. 984 (1995). 
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3 Hartman v. Board of Educ. of County of Mineral, 194 W. Va. 539, 460 S.E.2d 785, 102 Ed. Law Rep. 1225 
(1995). 
4 Sauk Centre Educ. Ass'n v. Seagren, 741 N.W.2d 398, 226 Ed. Law Rep. 320 (Minn. Ct. App. 2007). 
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Am. Jur. Legal Forms 2d § 229:107 (Compensation during time school is closed) 





A teacher's employment contract does not guarantee the payment of a salary and medical insurance over a 12-month period as 
opposed to over the nine-month term of the school year, although the contract uses the term "annual salary," when the contract 
states that it lasts for the duration of the school year only and the salary provisions of teachers' contracts have generally been 


interpreted to cover only the school year.! 


A teacher is entitled to the agreed compensation without a deduction for any period during the school term when the school is 
temporarily closed,” although a school district may save itself from liability in such a case by a provision in the employment 


contract. 3 


A teacher is generally entitled to be paid when the teacher is prevented from performing the contract by the school authorities' 


own act. 


© 2021 Thomson Reuters. 33-34B © 2021 Thomson Reuters/RIA. No Claim to Orig. U.S. Govt. Works. All rights reserved. 


WESTLAW 


§ 181. When school is closed, 67B Am. Jur. 2d Schools § 181 


Footnotes 


1 


End of Document 


Carey v. Aldine Independent School Dist., 996 F. Supp. 641, 126 Ed. Law Rep. 129 (S.D. Tex. 1998) 
(applying Texas law). 

Phelps v. School Dist. No. 109, Wayne County, 302 Ill. 193, 134 N.E. 312, 21 A.L.R. 737 (1922); Noble 
v. Williams, 150 Ky. 439, 150 S.W. 507 (1912); Clune v. School Dist. No. 3, Town of Buchanan, 166 Wis. 
452, 166 N.W. 11, 6 A.L.R. 736 (1918). 

Phelps v. School Dist. No. 109, Wayne County, 302 Ill. 193, 134 N.E. 312, 21 A.L.R. 737 (1922). 

Board of Public Instruction for Suwannee County v. Arnold, 142 Fla. 163, 194 So. 334 (1940) (shortening 
the school term due to lack of funds); Smith v. School Dist. No. 64 of Marion County, 89 Kan. 225, 131 P. 
557 (1913) (shortening the school term); Noble v. Williams, 150 Ky. 439, 150 S.W. 507 (1912) (failing to 
furnish a teacher with a school in which to teach); Clune v. School Dist. No. 3, Town of Buchanan, 166 Wis. 
452, 166 N.W. 11, 6 A.L.R. 736 (1918) (suspending school). 
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Am. Jur. Legal Forms 2d § 229:110 (Deductions from teacher's compensation—Absences) 





A school board vested by statute with the general power to determine all questions of general policy relating to its schools 


may make deductions from a teacher's salary for absences without leave.! Statutes concerned with compensation for absences 
resulting from illness or from causes other than illness do not apply to voluntary absences with leave for the absentee's own 
convenience.” Other jurisdictions take the view that granting a leave of absence with pay constitutes a gift of public money 


and is beyond the school board's power.” 


When a teacher has retired and then seeks to be rehired, statutes may provide that the teacher is entitled to credit for the teacher's 


past years of service in determining placement on the salary scale.4 
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1 Murphy v. Board of Education of City of New York, 87 A.D. 277, 84 N.Y.S. 380 (1st Dep't 1903). 
As to leaves of absence, generally, see § 185. 
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2 Standard Elementary School Dist. of Kern County v. Healy, 26 Cal. App. 2d 172, 79 P.2d 123 (4th Dist. 
1938); Averell v. City of Newburyport, 241 Mass. 333, 135 N.E. 463 (1922). 

3 Hutton v. Pasadena City Schools, 261 Cal. App. 2d 586, 68 Cal. Rptr. 103 (2d Dist. 1968); Whittaker v. City 
of Salem, 216 Mass. 483, 104 N.E. 359 (1914). 

4 Mifflinburg Area Educ. Ass'n ex rel. Ulrich v. Mifflinburg Area School Dist., 555 Pa. 326, 724 A.2d 339, 


132 Ed. Law Rep. 507 (1999). 
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Under some statutes or collective bargaining agreements, exhaustion of the administrative or grievance procedure is required 
before an employee may seek to recover unpaid wages in the courts! while under others, it is not.” A court that reviews a state 


board's determination to deny a salary increase may consider the state board's expertise and previous interpretations of the law.° 


The operation of a statute of limitations may be an issue,’ and laches may preclude recovery.> A teacher seeking to recover 


money damages for withheld salary may be required to comply with the notice of claim requirements of the state's education 


law. 


A court may remedy a school district's violation of a statute governing teachers' pay schedules” by ordering that those teachers 
whose rights were violated be moved into the step corresponding with their years of experience; although this results in increased 
salaries, the district was charged with knowledge of the statute and that it may not be waived in negotiating collective bargaining 


agreements.’ 
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A school district that prevails in an action brought by a suspended teacher for unpaid wages may be entitled to an award of 


attorney's fees incurred before the trial court and on appeal.” 
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1 Day v. Brantley County School Dist., 298 Ga. App. 717, 680 S.E.2d 496, 247 Ed. Law Rep. 1012 (2009); 
Kincell v. Superintendent of Marion County Schools, 201 W. Va. 640, 499 S.E.2d 862, 126 Ed. Law Rep. 
503 (1997). 

2 Loftus v. Snake River School Dist., 130 Idaho 426, 942 P.2d 550, 120 Ed. Law Rep. 599 (1997) (the 
agreement indicated the grievance procedure was not mandatory); Girouard v. State Through Dept. of Educ., 
694 So. 2d 1153, 118 Ed. Law Rep. 1288 (La. Ct. App. Ist Cir. 1997); Franklin v. St. Louis Bd. of Educ., 904 
S.W.2d 433, 103 Ed. Law Rep. 509 (Mo. Ct. App. E.D. 1995) (when the administrative remedies available 
at the school board level could not provide teachers with the relief sought). 

3 Rainey v. North Carolina Dept. of Public Instruction, 361 N.C. 679, 652 S.E.2d 251, 226 Ed. Law Rep. 
333 (2007). 

4 Tamarkin v. New York City Dept. of Educ., 44 A.D.3d 502, 843 N.Y.S.2d 318, 224 Ed. Law Rep. 880 (1st 


Dep't 2007) (statute applicable to a statutory proceeding in the nature of mandamus to compel a school 
district to increase a teacher's salary). 

5 Hagely v. Board of Educ. of Webster Groves School Dist., 930 S.W.2d 47, 113 Ed. Law Rep. 509 (Mo. 
Ct. App. E.D. 1996); Hara v. Montgomery Cty. Joint Vocational School Dist., 75 Ohio St. 3d 60, 1996- 
Ohio-131, 661 N.E.2d 711, 107 Ed. Law Rep. 264 (1996). 

6 Jackson v. Board of Educ., Colton-Pierrepont Cent. School Dist., 194 A.D.2d 901, 598 N.Y.S.2d 842, 83 
Ed. Law Rep. 394 (3d Dep't 1993). 
§ 179. 
Adair v. Stockton Unified School Dist., 162 Cal. App. 4th 1436, 77 Cal. Rptr. 3d 62, 232 Ed. Law Rep. 
231 (3d Dist. 2008). 

9 Loftus v. Snake River School Dist., 130 Idaho 426, 942 P.2d 550, 120 Ed. Law Rep. 599 (1997). 





End of Document © 2021 Thomson Reuters. No claim to original U.S. Government 
Works. 


WESTLAW 


Research References, 67B Am. Jur. 2d Schools VII F Refs. 


67B Am. Jur. 2d Schools VII F Refs. 


American Jurisprudence, Second Edition May 2021 Update 


Schools 

Noah J. Gordon, J.D.; Lucas Martin, J.D.; Mary Babb Morris, J.D., of the staff of the National Legal Research Group, Inc.; and Karen L. 
Schultz, J.D. 

VII. Teachers and Other Employees 


F. Duration of Employment 


Topic Summary Correlation Table 


Research References 


West's Key Number Digest 
West's Key Number Digest, Education e417, 460, 462, 463, 471, 472 


A.L.R. Library 


A.L.R. Index, Teachers and Instructors 
West's A.L.R. Digest, Education i§m417, 460, 462, 463, 471, 472 





© 2021 Thomson Reuters. 33-34B © 2021 Thomson Reuters/RIA. No Claim to Orig. U.S. Govt. Works. All rights reserved. 





End of Document © 2021 Thomson Reuters. No claim to original U.S. Government 
Works. 


WESTLAW 


§ 184. Duration of public school employment, generally, 67B Am. Jur. 2d Schools § 184 


67B Am. Jur. 2d Schools § 184 
American Jurisprudence, Second Edition May 2021 Update 


Schools 
Noah J. Gordon, J.D.; Lucas Martin, J.D.; Mary Babb Morris, J.D., of the staff of the National Legal Research Group, Inc.; and Karen L. 
Schultz, J.D. 


VII. Teachers and Other Employees 


F. Duration of Employment 


§ 184. Duration of public school employment, generally 


Topic Summary Correlation Table References 


West's Key Number Digest 


West's Key Number Digest, Education{-n460 


Forms 


Am. Jur. Legal Forms 2d §§ 229:91 to 229:98 (Term of employment) 





A statute may limit a nontenured public school teacher's employment to a one-year contract! while elsewhere, a school district's 
policy of limiting rehired retirees to one-year contracts to teach in acute teacher shortage areas does not violate applicable 
statutes.” A failure to sign and return a proposed employment contract for the upcoming school year within a deadline may 


result in a voluntary termination.” 


A provisional teacher's unilateral expectation of continued employment does not establish a property right protected by due 


process. 
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Footnotes 
l Rhoades v. Idaho Falls School Dist. No. 91, 131 Idaho 827, 965 P.2d 187, 129 Ed. Law Rep. 1146 (1998). 


As to attempting to avoid tenure by use of particular contract language, see § 200. 
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2 Tarrant v. Clear Creek Independent School Dist., 238 S.W.3d 445, 227 Ed. Law Rep. 395 (Tex. App. Houston 
1st Dist. 2007). 
3 Paczosa v. Cartwright Elementary School Dist. No. 83, 222 Ariz. 73, 213 P.3d 222, 247 Ed. Law Rep. 461 
(Ct. App. Div. 1 2009) (principals did not sign their contracts within 30 days of offer). 
4 McPherson v. New York City Dept. of Educ., 457 F.3d 211, 211 Ed. Law Rep. 584 (2d Cir. 2006). 
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Leaves of absence may be granted by the school district to its employees for such reasons as disability and maternity leave as 


well as under statutes particularly addressed to teachers. ! 


A statute may require that a school district employee give the district written notice of the intent to take a leave of absence? and 
of the intent to return to work, and the latter notice may also require a physician's certificate that the employee is fit to return to 


work.” A school district need not give notice to a returning teacher and conduct a hearing before insisting that the teacher obtain 


a second medical opinion before returning from an extended voluntary leave due to an acknowledged mental impairment. 


A teacher consents to be placed on a medical leave of absence when the teacher's physician, with the teacher's authorization and 
approval, reports to the school district that the teacher is restricted by medical reasons from performing the full-time, regular 


classroom duties specified in the collective bargaining agreement.’ 


The placement of a teacher on medical leave is neither a discharge nor a demotion, and any right to a hearing is statutory.° 
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Board of School Trustees of Salem Community Schools v. Robertson, 637 N.E.2d 181, 92 Ed. Law Rep. 962 
(Ind. Ct. App. 1994) (teacher pregnancy-related leave statute); Stoshak v. East Baton Rouge Parish School, 
959 So. 2d 996, 222 Ed. Law Rep. 486 (La. Ct. App. 1st Cir. 2007), writ denied, 955 So. 2d 1281 (La. 2007) 
("assault provision" of teacher sick leave statute). 

As to whether leave may be granted with pay, see § 182. 

Board of School Trustees of Salem Community Schools v. Robertson, 637 N.E.2d 181, 92 Ed. Law Rep. 
962 (Ind. Ct. App. 1994). 

Mercedes Independent School Dist. v. Munoz, 941 S.W.2d 215, 117 Ed. Law Rep. 373 (Tex. App. Corpus 
Christi 1996), writ denied, (June 12, 1997). 

Scheideman v. West Des Moines Community School Dist., 989 F.2d 286, 82 Ed. Law Rep. 39 (8th Cir. 1993) 
(any lack of opportunity to be heard resulted from the instructor's failure to file a grievance until nearly one 
year after becoming aware of the school district's requirement). 

Palmer v. Independent School Dist. No. 917, 547 N.W.2d 899, 109 Ed. Law Rep. 941 (Minn. Ct. App. 1996). 
Palmer v. Independent School Dist. No. 917, 547 N.W.2d 899, 109 Ed. Law Rep. 941 (Minn. Ct. App. 1996). 
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Am. Jur. Legal Forms 2d § 229:98 (Resignation of teacher) 





Anemployment contract between a teacher and a school board is terminated when the teacher voluntarily resigns. l Fora teacher's 


conduct to be interpreted by a school board as a resignation, it must be shown that the resignation was voluntary and intentional.” 


A teacher's or principal's resignation made to avoid termination proceedings or in response to a school official's request for the 


resignation is not necessarily involuntary.” 


A collective bargaining agreement may provide that certain actions by an employee while on a leave of absence, such as seeking 


and obtaining a position with another school district, may be deemed a voluntary resignation of the original position.* However, 
a teacher does not voluntarily abandon a position by requesting to take a full one-year maternity leave to which she was entitled 
under a teacher pregnancy-related leave statute and to retain her teaching position even though the teacher had initially requested 


a shorter leave.” 
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Johnson v. Vernon Parish School Bd., 670 So. 2d 373, 108 Ed. Law Rep. 470 (La. Ct. App. 3d Cir. 1996). 
Board of School Trustees of Salem Community Schools v. Robertson, 637 N.E.2d 181, 92 Ed. Law Rep. 
962 (Ind. Ct. App. 1994). 

Higginbotham v. Junction City School Dist., 332 Ark. 556, 966 S.W.2d 877, 126 Ed. Law Rep. 521 (1998) 
(overruled on other grounds by, Williams v. Little Rock School Dist., 347 Ark. 637, 66 S.W.3d 590, 162 Ed. 
Law Rep. 604 (2002)); Smith v. Evangeline Parish School Bd., 663 So. 2d 281, 105 Ed. Law Rep. 353 (La. 
Ct. App. 3d Cir. 1995), writ denied, 669 So. 2d 397 (La. 1996); Biegel v. Board of Educ. of Ellenville Cent. 
School Dist., 211 A.D.2d 969, 621 N.Y.S.2d 709, 97 Ed. Law Rep. 457 (3d Dep't 1995). 

Emma v. Schenectady City School Dist., 28 F. Supp. 2d 711, 131 Ed. Law Rep. 698 (N.D. N.Y. 1998), aff'd, 
199 F.3d 1322, 141 Ed. Law Rep. 61 (2d Cir. 1999). 

As to leaves of absence, see § 185. 

Board of School Trustees of Salem Community Schools v. Robertson, 637 N.E.2d 181, 92 Ed. Law Rep. 
962 (Ind. Ct. App. 1994). 
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Am. Jur. Legal Forms 2d § 229:137 (Release of claims—By resigning teacher) 





A teacher's voluntary resignation constitutes a waiver of the right to due process with respect to any alleged constructive 


discharge! although a resignation letter may be expressly drafted so as to protect those rights.” A school board's acceptance 
of a teacher's oral resignation does not amount to a nonrenewal, termination, suspension, or other disciplinary action against 


the teacher for the purpose of a fair dismissal statute.> A voluntary resignation also estops the teacher from claiming a breach 


of contract.* 


A teacher must rebut the presumption that the teacher's retirement was voluntary when alleging that a school district violated 


the teacher's Fourteenth Amendment due process property and liberty interests.” 
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1 Cross v. Monett R-I Bd. of Educ., 431 F.3d 606, 204 Ed. Law Rep. 485 (8th Cir. 2005) (voluntary retirement); 
Upshaw v. Alvin Independent School Dist., 31 F. Supp. 2d 553, 132 Ed. Law Rep. 96 (S.D. Tex. 1999); Geren 
v. Board of Educ. of Town of Brookfield, 36 Conn. App. 282, 650 A.2d 616, 96 Ed. Law Rep. 151 (1994). 





2 Andersen v. Eddyville-Blakesburg Community School Dist., 573 N.W.2d 582, 123 Ed. Law Rep. 1277 (lowa 
1997). 
3 Williams v. Little Rock School Dist., 347 Ark. 637, 66 S.W.3d 590, 162 Ed. Law Rep. 604 (2002). 
4 Muckelroy v. Richardson Independent School Dist., 884 S.W.2d 825, 95 Ed. Law Rep. 435 (Tex. App. Dallas 
1994), writ denied, (Feb. 9, 1995). 
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If the right to terminate is unilateral, a school board is not required to act on teachers' resignations, and a course of dealing does 
not contradict an unambiguous contract in this re gard.! A statute requiring an affirmative vote by the board to hire or dismiss an 
employee does not require that the board take any action to accept a voluntary resignation.” A resignation may be effective when 


the resignation letter, addressed to the school board, is delivered to the principal prior to its formal acceptance by the board.’ 


A teacher's resignation that is subject to acceptance may not be withdrawn after it has been accepted in the absence of fraud, 


duress, coercion, or other affirmative misconduct by the school officials. 
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Ct. 1995). 

3 Teague v. Walnut Ridge Schools, 315 Ark. 424, 868 S.W.2d 56, 88 Ed. Law Rep. 1250 (1993). 
Gould v. Board of Educ. of Sewanhaka Cent. High School Dist., 81 N.Y.2d 446, 599 N.Y.S.2d 787, 616 
N.E.2d 142, 83 Ed. Law Rep. 1126 (1993). 
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Teacher tenure laws provide that specific tenure rights attach, including the right to be retained in employment indefinitely, 
subject only to removal for certain enumerated causes and in a prescribed manner.! Tenure implies continuing contracts of 
employment” or automatic renewal of teachers' contracts on a continuing basis, and once attained, that status may not be lost 


except on the grounds allowed by the applicable statute.” 


A system of classifying teachers may be designed to provide a level of tenure commensurate with an employee's seniority.” 
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Ohio-17, 630 N.E.2d 687, 90 Ed. Law Rep. 367 (1994). 

3 Weston v. Independent School Dist. No. 35 of Cherokee County, 2007 OK 61, 170 P.3d 539, 226 Ed. Law 
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4 California Teachers Assn. v. Vallejo City Unified School Dist., 149 Cal. App. 4th 135, 56 Cal. Rptr. 3d 712, 


217 Ed. Law Rep. 890 (1st Dist. 2007). 
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Teacher tenure statutes have been held valid as against objections based on public policy! and against challenges based on 
various constitutional provisions such as— 

— forbidding discriminatory or class legislation.” 

— guaranteeing freedom of contract.’ 

— forbidding the impairment of contracts.“ 

— requiring the establishment and maintenance of a uniform system of free public schools.” 


— prohibiting the passage of forbidden special or local laws.° 


Tenure does not deprive school boards of the ability to administer and operate a public school system effectively.’ 
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3 Ratcliff v. Dick Johnson School Tp., 204 Ind. 525, 185 N.E. 143 (1933). 

4 Malone v. Hayden, 329 Pa. 213, 197 A. 344 (1938). 

5 State ex rel. Glover v. Holbrook, 129 Fla. 241, 176 So. 99 (1937). 

6 State ex rel. Glover v. Holbrook, 129 Fla. 241, 176 So. 99 (1937). 

7 Lucio v. School Bd. of Independent School Dist. No. 625, St. Paul, Minn., 574 N.W.2d 737, 124 Ed. Law 
Rep. 393 (Minn. Ct. App. 1998). 
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The purpose of teacher tenure laws is to promote the good order and the welfare of the state and school system by preventing the 


removal of capable and experienced teachers based on political or personal whims. ' The overriding purposes of a teacher tenure 
statute are to attain stability, certainty, and permanence of employment for those who have shown, by educational attainment 


and serving a probationary period, their fitness for teaching” and to protect permanent teachers against discharge, suspension, 
or demotion for causes other than those provided by the statute? or in an arbitrary manner.* Accordingly, the statute also has 


the purpose of providing substantive and procedural safeguards with respect to tenured teachers? On the other hand, it has 
been said that the purpose of such a law is to advance the efficiency of school systems and not to grant special privileges to 


teachers as a class or as individuals. 
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Zimmerman v. Board of Ed. of City of Newark, 38 N.J. 65, 183 A.2d 25 (1962). 
The teacher tenure law was enacted primarily for the protection of teachers who, prior to its enactment, 
served at the pleasure of the boards of education; the objective was to improve the school system by ensuring, 
for teachers of experience and ability, continuous service and rehiring based on merit and not on partisan 
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politics or capricious reasoning. Wood v. North Wamac School Dist. No. 186, 386 Ill. App. 3d 874, 326 III. 
Dec. 361, 899 N.E.2d 578, 240 Ed. Law Rep. 785 (5th Dist. 2008). 

2 Oxford City Bd. of Educ. v. Hubbert, 627 So. 2d 459, 87 Ed. Law Rep. 1122 (Ala. Civ. App. 1993); Howard 
v. Missouri State Bd. of Educ., 913 S.W.2d 887, 106 Ed. Law Rep. 942 (Mo. Ct. App. S.D. 1995). 
As to the probationary period, see §§ 199 et seq. 


3 Rousselle v. Plaquemines Parish School Bd., 633 So. 2d 1235, 90 Ed. Law Rep. 519 (La. 1994); Clark 
County School Dist. v. Harris, 112 Nev. 285, 913 P.2d 1268, 108 Ed. Law Rep. 942 (1996). 
4 Lewis v. Bridgman Public Schools, 275 Mich. App. 435, 737 N.W.2d 824, 223 Ed. Law Rep. 945 (2007), 


judgment rev'd on other grounds, 480 Mich. 1000, 742 N.W.2d 352 (2007); Flaherty v. Independent School 
Dist. No. 2144, Chisago Lakes Schools, 577 N.W.2d 229, 125 Ed. Law Rep. 878 (Minn. Ct. App. 1998); 
State ex rel. Donah v. Windham Exempted Village School Dist. Bd. of Edn., 69 Ohio St. 3d 114, 1994- 
Ohio-17, 630 N.E.2d 687, 90 Ed. Law Rep. 367 (1994). 





5 Youngman v. Doerhoff, 890 S.W.2d 330, 96 Ed. Law Rep. 1225 (Mo. Ct. App. E.D. 1994). 
6 Caston School Corp. v. Phillips, 689 N.E.2d 1294, 123 Ed. Law Rep. 884 (Ind. Ct. App. 1998). 
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To ensure accomplishment of their purposes, ! tenure statutes are often liberally construed in favor of teachers.” However, there 
is also authority supporting a narrow or strict construction in favor of the school district? at least with regard to compliance 


with the precise conditions for attaining tenure.* There is also authority that since certain classifications of teachers are not 
guaranteed procedural due process by statute and are narrowly defined by the legislature, those classifications should be strictly 


interpreted.” 


Tenure legislation should be construed in relation to the other education statutes of the jurisdiction so as to effectuate their 


purpose as a whole.° 


Good-faith violations of the tenure system are not permitted to prevent the cumulative effect of numerous well-intentioned 


exceptions.’ 


Teacher tenure law and contract law often interrelate, but ordinarily, contract principles will not control when they conflict with 


the teacher tenure law or its intent.® Thus, contract terms do not supersede statutory protections for teachers in tenure laws.” 
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Dist. 1936); School City of Lafayette v. Highley, 213 Ind. 369, 12 N.E.2d 927 (1938); Richard v. Lafayette 
Parish School Bd., 984 So. 2d 218, 234 Ed. Law Rep. 465 (La. Ct. App. 3d Cir. 2008), writ denied, 992 So. 
2d 1014 (La. 2008); Heinick v. Jefferson Parish School Bd., 701 So. 2d 1047, 122 Ed. Law Rep. 878 (La. 
Ct. App. Sth Cir. 1997), writ denied, 709 So. 2d 739 (La. 1998); Eastman v. School Dist. No. 1 of Lewis 
and Clark County, 120 Mont. 63, 180 P.2d 472 (1947) (overruled in part on other grounds by, State ex rel. 
Saxtorph v. District Court, Fergus County, 128 Mont. 353, 275 P.2d 209 (1954)); Kletzkin v. Board of Educ. 
of Borough of Spotswood, Middlesex County, 136 N.J. 275, 642 A.2d 993, 91 Ed. Law Rep. 1025 (1994); 
Geib v. Triway Local School Dist. Bd. of Edn., 84 Ohio St. 3d 447, 1999-Ohio-463, 705 N.E.2d 326, 131 
Ed. Law Rep. 1102 (1999). 

Marzec v. Fremont County, School Dist. No. 2, 142 Colo. 83, 349 P.2d 699 (1960); Kerger v. Board of 
Trustees of Community College Dist. No. 502, 295 Ill. App. 3d 272, 229 Ill. Dec. 706, 692 N.E.2d 695, 125 
Ed. Law Rep. 533 (2d Dist. 1997); Moritz v. Board of Ed., Gowanda Central School Dist., 60 A.D.2d 161, 
400 N.Y.S.2d 247 (4th Dep't 1977). 

Courts construe provisions of a teacher tenure act liberally so that the efficiency of the school system and the 
protection of public rights take precedence over an individual teacher's rights. Larson v. Portage Tp. School 
Corp., 856 N.E.2d 100, 213 Ed. Law Rep. 1132 (Ind. Ct. App. 2006). 

Picogna v. Board of Educ. of Tp. of Cherry Hill, 143 N.J. 391,671 A.2d 1035, 107 Ed. Law Rep. 859 (1996). 
California Teachers Assn. v. Vallejo City Unified School Dist., 149 Cal. App. 4th 135, 56 Cal. Rptr. 3d 712, 
217 Ed. Law Rep. 890 (1st Dist. 2007). 

Lost Creek School Tp., Vigo County v. York, 215 Ind. 636, 21 N.E.2d 58, 127 A.L.R. 1287 (1939); Walters 
v. Topper, 139 Pa. Super. 292, 11 A.2d 649 (1940). 

Speichler v. Board of Co-op. Educational Services, Second Supervisory Dist., 90 N.Y.2d 110, 659 N.Y.S.2d 
199, 681 N.E.2d 366, 119 Ed. Law Rep. 614 (1997). 

Oxford City Bd. of Educ. v. Hubbert, 627 So. 2d 459, 87 Ed. Law Rep. 1122 (Ala. Civ. App. 1993). 
California Teachers Assn. v. Vallejo City Unified School Dist., 149 Cal. App. 4th 135, 56 Cal. Rptr. 3d 712, 
217 Ed. Law Rep. 890 (1st Dist. 2007). 
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Where tenure is granted in particular subject or grade areas, the area to which a teacher belongs should be determined with 


reference to the nature of the teacher's work rather than a job description. ! 
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1 Flaherty v. Independent School Dist. No. 2144, Chisago Lakes Schools, 577 N.W.2d 229, 125 Ed. Law Rep. 
878 (Minn. Ct. App. 1998) (teacher achieved continuing contract status in position in which teacher spent 
majority of probationary period). 
The area in which a teacher achieves tenure status is the area in which the teacher's probationary appointment 
was made; in determining the tenure area in which a position falls, it is the school district's intent and policy 
that controls. Herbert-Glover v. Board of Educ. of Wantagh Union Free School Dist., 213 A.D.2d 404, 623 
N.Y.S.2d 322, 98 Ed. Law Rep. 938 (2d Dep't 1995). 
The determination made by a commissioner of education, that a teacher who had been awarded tenure in the 
English 7-12 tenure area had earned no seniority during the 11 years she had spent teaching in the district, 
since she had been assigned exclusively to teach computer applications courses, which were outside of her 
tenure area, was not rational or reasonable, as required to be upheld upon judicial review; instead, regulations 
governing teacher tenure protected the teacher from being deprived of credit in a previously appointed tenure 
area where she had unwittingly accepted, and served in, an out-of-area assignment. Cronk v. King, 130 
A.D.3d 1415, 14 N.Y.S.3d 581, 320 Ed. Law Rep. 368 (3d Dep't 2015). 
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When a tenure statute provides tenured teachers with specific contractual rights, the legislature may not expressly repeal or 
otherwise modify the provisions of such a statute so as to deprive the teachers already qualified for permanent tenure from 


enjoying those rights.! Conversely, when there is no evidence in a teacher tenure act of a legislative intent to create contract 
rights in qualified teachers and the act merely confers the status of a permanent teacher, that status or any rights incident to it may 


be eliminated or modified by a subsequent statute that expressly or impliedly repeals or modifies the tenure act. Furthermore, 
although a teacher's continuing contract with the school district may not be impaired, a change in the statutes governing the 


contract does not necessarily constitute an impairment in the constitutional sense.” Nonetheless, an amendment to a state's 
teacher tenure law that cuts back on the rights of tenured teachers in layoffs is unconstitutional where such amendment is not 


reasonable and necessary to serve the important public purpose of improving teacher quality when applied to tenured teachers." 


When a statute conferring tenure rights, or a contract made under such a statute, contains a provision making tenure status subject 


to abrogation or curtailment by statutory amendment or repeal, the legislature has the right to effect that result. Similarly, under 
tenure acts that expressly provide for contracts of employment that are specifically made subject to the statutory provisions 
relating to schools "and the amendments thereto," acts amending those statutes and taking effect after the execution ofa teacher's 


contract are incorporated into the contract, and the teacher's rights are controlled by the amendatory legislation.° 


Amendments to tenure laws affecting only probationary employees, increasing the time or amount of accrued credit for service 
required to attain tenure, do not violate a provision of a state constitution prohibiting a law that is retrospective in operation as 


such an amendment does not impair any vested right nor affect past transactions.’ 
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State of Indiana ex rel. Anderson v. Brand, 303 U.S. 95, 58 S. Ct. 443, 82 L. Ed. 685, 113 A.L.R. 1482 
(1938); Lost Creek School Tp., Vigo County v. York, 215 Ind. 636, 21 N.E.2d 58, 127 A.L.R. 1287 (1939); 
Minnesota Ass'n of Public Schools v. Hanson, 287 Minn. 415, 178 N.W.2d 846 (1970). 

Phelps v. Board of Education of Town of West New York, 300 U.S. 319, 57 S. Ct. 483, 81 L. Ed. 674 (1937); 
Taylor v. Board of Ed. of City of San Diego, 31 Cal. App. 2d 734, 89 P.2d 148 (4th Dist. 1939); State ex rel. 
McKenna v. District No. 8 of Town of Milwaukee, 243 Wis. 324, 10 N.W.2d 155, 147 A.L.R. 290 (1943). 
The provision of a school reform act eliminating tenure for public school principals does not violate the 
takings clauses of the U.S. and state constitutions absent a showing that the principals had a vested right in 
continued employment. Pittman v. Chicago Bd. of Educ., 64 F.3d 1098, 103 Ed. Law Rep. 68 (7th Cir. 1995). 
Krueth v. Independent School Dist. No. 38, Red Lake, Minn., 496 N.W.2d 829, 81 Ed. Law Rep. 310 (Minn. 
Ct. App. 1993). 

Elliott v. Board of School Trustees of Madison Consolidated Schools, 876 F.3d 926, 349 Ed. Law Rep. 913 
(7th Cir. 2017), cert. denied, 138 S. Ct. 2624, 201 L. Ed. 2d 1028 (2018) (amendment did not change state's 
power to fire ineffective teachers, but rather required schools to consider small differences in performance, 
instead of seniority, among teachers who were not ineffective when making layoff decisions). 

Taylor v. Board of Ed. of City of San Diego, 31 Cal. App. 2d 734, 89 P.2d 148 (4th Dist. 1939). 

Bragg v. School Dist. of Swarthmore, 337 Pa. 363, 11 A.2d 152 (1940). 

As to the incorporation of statutes into teachers' contracts, see § 164. 

Dial v. Lathrop R-II School Dist., 871 S.W.2d 444, 89 Ed. Law Rep. 1033 (Mo. 1994); Nelson v. Board of 
Educ. of Tp. of Old Bridge, 148 N.J. 358, 689 A.2d 1342, 116 Ed. Law Rep. 1062 (1997) (the amendment 
was expressly made to correct a misapplication of a statute regarding administrative tenure). 
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For the purposes of certain tenure statutes, a teacher is an employee of a school board who holds a teacher's certificate and 
whose employment requires such a certificate. Tenure statutes do not generally apply to persons who do not possess the 


requisite certification.” Thus, a tenured public school teacher who does not meet the teacher's reasonable, continuing certification 
requirement is not a "teacher" for purposes ofa state statute that makes certification a requirement to being considered a "teacher" 


and a requirement for any "teacher" to obtain tenure; consequently, the teacher did not have reasonable expectation of continued 


employment or property interest protected by procedural due process, since the tenure statute did not apply to that person.” 
Conversely, where a tenure act requires that all teachers be certified professional employees, this does not mean that all certified 


professional employees are considered teachers entitled to tenure.* 


The occasional or sporadic assignment of a teacher to nonteaching duties does not disqualify that teacher from being a "teacher" 


protected by a teacher tenure act so long as the teacher's usual and customary duties require certification.’ The term "teacher," 
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as used in a tenure act, may include tenured teachers with coaching duties even though the right to coach depends on the terms 


of the teacher's contract and is not protected by tenure. 


Whether an employee is a teacher for the purposes of tenure statutes may be determined as a matter of law even in the absence 


ofa hearing.” 
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Wallace v. Casa Grande Union High School Dist. No. 82 Bd. of Governors, 184 Ariz. 419, 909 P.2d 486, 
106 Ed. Law Rep. 352 (Ct. App. Div. 2 1995); Sadler v. Board of Educ. of Cabool School Dist. R-4, 851 
S.W.2d 707, 82 Ed. Law Rep. 1010 (Mo. Ct. App. S.D. 1993); Lyons v. Rasar, 872 S.W.2d 895, 90 Ed. Law 
Rep. 504 (Tenn. 1994). 

3 Meyers v. Kishimoto, 217 F. Supp. 3d 563, 342 Ed. Law Rep. 540 (D. Conn. 2016). 

4 Luhm v. Board of Trustees of Hot Springs County School Dist. No. 1, 2009 WY 63, 206 P.3d 1290, 244 
Ed. Law Rep. 362 (Wyo. 2009). 
As to school nurses, vocational coordinators, and the like, see § 198. 

5 Mitchell v. Board of Educ. of Normandy School Dist., 913 S.W.2d 130, 106 Ed. Law Rep. 423 (Mo. Ct. 
App. E.D. 1996). 

6 Lawrence County Educ. Ass'n v. Lawrence County Bd. of Educ., 244 S.W.3d 302, 229 Ed. Law Rep. 958 
(Tenn. 2007). 

7 Cloud v. Independent School Dist. No. 38, Red Lake, 508 N.W.2d 206, 87 Ed. Law Rep. 605 (Minn. Ct. 
App. 1993). 
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A tenure law may include school superintendents! and principals.” However, an employee who never exhibited teaching skills 


in any school district is ineligible to become a permanent teacher and thus to gain tenure through service as a principal.” 
Furthermore, where a tenure law requires that the employee be a "certificated teacher," a principal who was not renewed in 
that position is not entitled to be offered a contract as a tenured teacher based on that person's tenured teacher status prior to 


becoming a principal. 


Tenure statutes often expressly omit administrators” and principals® from coverage because those holding these positions 
generally exercise executive and discretionary power in addition to holding professional qualifications as a teacher.Thus, for 
example, a principal's acceptance of a second-year contract to serve as principal did not gain the principal tenure as a teacher 


where the state's tenure act expressly distinguished between school administrators and teachers.’ 
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Floyd v. Board of Ed. of Greenup County, 598 S.W.2d 460 (Ky. Ct. App. 1979); Rousselle v. Plaquemines 
Parish School Bd., 633 So. 2d 1235, 90 Ed. Law Rep. 519 (La. 1994); Bode v. Roseville School Dist., 405 
Mich. 517, 275 N.W.2d 472 (1979). 

Sweeney v. Special School Dist. No. 1, Minneapolis, 368 N.W.2d 288, 25 Ed. Law Rep. 546 (Minn. Ct. 
App. 1985). 

Inman v. Reorganized School Dist. No. II of Hayti, 845 S.W.2d 688, 80 Ed. Law Rep. 1108 (Mo. Ct. App. 
S.D. 1993). 

Paczosa v. Cartwright Elementary School Dist. No. 83, 222 Ariz. 73, 213 P.3d 222, 247 Ed. Law Rep. 461 
(Ct. App. Div. 1 2009). 

State ex rel. Donah v. Windham Exempted Village School Dist. Bd. of Edn., 69 Ohio St. 3d 114, 1994- 
Ohio-17, 630 N.E.2d 687, 90 Ed. Law Rep. 367 (1994). 

Inman v. Reorganized School Dist. No. II of Hayti, 845 S.W.2d 688, 80 Ed. Law Rep. 1108 (Mo. Ct. App. 
S.D. 1993). 

West v. Dooly County School Dist., 316 Ga. App. 330, 729 S.E.2d 469, 282 Ed. Law Rep. 679 (2012). 
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Some tenure laws include classifications that result in substitute and temporary certificated school employees not being 
guaranteed procedural due process rights although the statute limits a school district's ability to classify teachers as temporary 


employees.! Thus, some laws exclude substitute or part-time teachers? while others include them. 
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if California Teachers Assn. v. Vallejo City Unified School Dist., 149 Cal. App. 4th 135, 56 Cal. Rptr. 3d 712, 
217 Ed. Law Rep. 890 (1st Dist. 2007). 
As to the construction of such laws, see § 192. 

2 Lawrence v. Birmingham Bd. of Educ., 669 So. 2d 910, 108 Ed. Law Rep. 455 (Ala. Civ. App. 1995) (only 
teachers who are under contract for three consecutive years can acquire tenure); Kielbowick v. Ambridge 
Area School Bd., 668 A.2d 1228, 106 Ed. Law Rep. 227 (Pa. Commw. Ct. 1995). 
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3 Brophy v. School Committee of Worcester, 6 Mass. App. Ct. 731, 383 N.E.2d 521 (1978); Waits v. Ann 
Arbor Public Schools, 221 Mich. App. 183, 561 N.W.2d 851, 117 Ed. Law Rep. 732 (1997). 
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Who is "teacher" for purposes of tenure statute, 94 A.L.R.3d 141 





Various school employees, such as school nurses, ! and remedial and supplemental reading teachers? who are required to acquire 
licenses issued by a state board of education may be protected by a tenure law. Although a vocational education program 
coordinator whose principal responsibility is applying for and administrating state and federal grant money for a school's 
vocational program may not be entitled to tenure notwithstanding that coordinator is required to possess and maintain a valid 


teaching certificate as a condition of employment,> a coordinator who also teaches some teacher training classes may be eligible 


for tenure.” 


Teacher tenure statutes did not cover— 


— a family training specialist whose primary area of service is to parents, not children.” 
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— a guidance counselor on the basis that the counselor's duties did not come within the definition of a teacher in the statute 


as one who teaches a specific recognized academic subject.° 


— a school psychologist who spends less than 50% of time teaching or working with students.” 


— school employees performing extracurricular or nonteaching duties. 


8 


— a certified food service supervisor in schools.” 
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A period of probationary service is usually required before permanent tenure status attaches.' The probationary period allows 
a new teacher sufficient time to gain additional professional expertise and provides the district with an opportunity to evaluate 


the instructor's ability before recommending a tenured position” or to determine, before a teacher is given a lifetime position, 
whether that teacher's performance will be satisfactory.° A probationary employee does not have a legal entitlement to tenure 
such that the district's failure to confer tenure would give rise to a due process violation.* Probationary teachers also do not 


have a vested right to be rehired for the next school year” or a property right in the position sufficient to implicate due process.° 
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Í Alabama State Tenure Commission v. Green, 409 So. 2d 850, 2 Ed. Law Rep. 1229 (Ala. Civ. App. 
1981); Mish v. Tempe School Dist. No. 3, 125 Ariz. 258, 609 P.2d 73 (Ct. App. Div. 1 1980); Selmeyer v. 
Southeastern Indiana Vocational School, 509 N.E.2d 1150, 40 Ed. Law Rep. 404 (Ind. Ct. App. 1987); State 
ex rel. Haak v. Board of Educ. of Independent School Dist. No. 625, St. Paul, 367 N.W.2d 461, 24 Ed. Law 
Rep. 1264 (Minn. 1985); Meloy v. Reorganized School Dist. R-1 of Reynolds County, 631 S.W.2d 933, 4 
Ed. Law Rep. 331 (Mo. Ct. App. S.D. 1982); Zimmerman v. Board of Ed. of City of Newark, 38 N.J. 65, 
183 A.2d 25 (1962); State ex rel. Rodgers v. Hubbard Local School Dist. Bd. of Educ., 10 Ohio St. 3d 136, 
461 N.E.2d 1308, 16 Ed. Law Rep. 1357 (1984). 

2 Bakersfield Elementary Teachers Assn. v. Bakersfield City School Dist., 145 Cal. App. 4th 1260, 52 Cal. 
Rptr. 3d 486, 215 Ed. Law Rep. 106 (5th Dist. 2006). 
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3 Vasquez v. Happy Valley Union School Dist., 159 Cal. App. 4th 969, 72 Cal. Rptr. 3d 15, 229 Ed. Law Rep. 
159 (3d Dist. 2008). 

4 Emma v. Schenectady City School Dist., 28 F. Supp. 2d 711, 131 Ed. Law Rep. 698 (N.D. N.Y. 1998), aff'd, 
199 F.3d 1322, 141 Ed. Law Rep. 61 (2d Cir. 1999). 

5 California Teachers Assn. v. Vallejo City Unified School Dist., 149 Cal. App. 4th 135, 56 Cal. Rptr. 3d 712, 


217 Ed. Law Rep. 890 (1st Dist. 2007); Scheer v. Independent School Dist. No. I-26 of Ottawa County, Okl., 
1997 OK 115, 948 P.2d 275, 122 Ed. Law Rep. 833 (Okla. 1997), as corrected, (Nov. 14, 1997). 
As to rehiring, generally, see § 154. 

6 Weintraub v. Board of Educ. of City of New York, 423 F. Supp. 2d 38, 208 Ed. Law Rep. 435 (E.D. N.Y. 
2006), on reconsideration in part on other grounds, 489 F. Supp. 2d 209, 221 Ed. Law Rep. 592 (E.D. N.Y. 
2007), order aff'd, 593 F.3d 196, 253 Ed. Law Rep. 17 (2d Cir. 2010). 
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A statute requiring a probationary period of a certain length generally may not be shortened or waived! or extended” by a board 
of education. However, some statutes empower local school boards to reduce the statutory term of service necessary to qualify 


for tenure or allow a resolution granting a probationary teacher tenure effective on a future date, although they also contemplate 


that a school board is entitled to the full probationary period before making a binding tenure decision.” 


Observation: 


The legislature has the power to change the tenure statute retrospectively to increase the length of a probationary period.’ 
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Educ. of City of Pittsburgh, 158 Pa. Commw. 36, 630 A.2d 968 (1993). 
Mannix v. Board of Ed. of City of New York, 21 N.Y.2d 455, 288 N.Y.S.2d 881, 235 N.E.2d 892 (1968). 
Remus v. Board of Educ. for Tonawanda City School Dist., 96 N.Y.2d 271, 727 N.Y.S.2d 43, 750 N.E.2d 
1091, 155 Ed. Law Rep. 759 (2001). 

4 § 194. 
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A school board may not rearrange job titles or use other devices to prevent a teacher from attaining tenure or "continuing 


contract" status.' However, a school district that had misclassified teachers and counselors as temporary employees is not 


required to change the classification of every teacher or counselor without regard to that person's individual situation.” 
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A teacher's employment begins, for tenure purposes, with actual performance of service, not the date of hiring,! and the period 
specified by the statute must actually be completed as opposed to tenure accruing at the end of the school year during which the 


period of service is complete.” When a teacher tenure statute does not specify a minimum number of hours that a teacher must 


work to complete a year of probationary employment, completion of any number of hours during the school year is sufficient.” 
Service prior to the effective date of a tenure statute may be included as a part of the period of probationary employment.“ 


Under some statutes, the time spent as a substitute teacher may qualify toward the calculation of years of service.” On the other 
hand, a teacher who had been terminated after the fourth year of teaching was not "currently employed" by a school district when 
she was offered a temporary substitute teaching position where five years' experience was required to obtain tenure since the 
notification that her employment would not continue for a fifth year ended her employment before she was hired as a substitute 


teacher.° In another system, a probationary certificated employee working under an emergency teaching or specialist permit 
does not accrue credit toward permanent status.’ Any work a principal performed while serving temporarily as a "principal 


assigned" to the school superintendent's office was not in furtherance of the probationary period.® 


Part-time employees may accrue years of service under some systems at a proportionally slower rate than full-time employees.” 


Periods of former employment in the same district may be included in the calculation of years of service provided that they meet 


the particular requirements of the statute as to tenure area, 10 and the intervals between the periods of employment do not exceed 
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§ 202. Calculating probationary period of teachers prior to tenure, 67B Am. Jur. 2d... 


the maximum period prescribed for gaps in service. LL A statute may provide that a leave of absence granted to a probationary 


employee will not be construed as a break in the continuity of service. 12 Eyen though a teacher tenure law requires that teachers 


be employed as full-time teachers for four consecutive school terms, this does not preclude an entire year of a leave of absence 


from being counted toward the four-year requirement since the statute does not require that they actually teach for all four years 


where the teacher remained employed by the school district during the leave of absence. 


13 
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Kletzkin v. Board of Educ. of Borough of Spotswood, Middlesex County, 136 N.J. 275, 642 A.2d 993, 91 
Ed. Law Rep. 1025 (1994). 

Robert v. Kelso C-7 Missouri Public School Dist., 935 S.W.2d 386, 114 Ed. Law Rep. 1268 (Mo. Ct. App. 
S.D. 1996). 

Flaherty v. Independent School Dist. No. 2144, Chisago Lakes Schools, 577 N.W.2d 229, 125 Ed. Law Rep. 
878 (Minn. Ct. App. 1998). 

Dial v. Lathrop R-II School Dist., 871 S.W.2d 444, 89 Ed. Law Rep. 1033 (Mo. 1994); Nickel v. Saline 
County School Dist. No. 163, 251 Neb. 762, 559 N.W.2d 480, 116 Ed. Law Rep. 393 (1997) (service prior 
to an amendment); Lucero v. Board of Regents of Northern New Mexico State School at El Rito, 1978- 
NMSC-054, 91 N.M. 770, 581 P.2d 458 (1978). 

Portz v. Board of Educ. of Pueblo County School Dist. No. 60, 894 P.2d 7, 100 Ed. Law Rep. 321 (Colo. 
App. 1994); Speichler v. Board of Co-op. Educational Services, Second Supervisory Dist., 90 N.Y.2d 110, 
659 N.Y.S.2d 199, 681 N.E.2d 366, 119 Ed. Law Rep. 614 (1997). 

As to whether substitute teachers may acquire tenure, see § 197. 

Jones v. Board of Educ. of Laurel County, 295 S.W.3d 120 (Ky. Ct. App. 2008). 

California Teachers Assn. v. Vallejo City Unified School Dist., 149 Cal. App. 4th 135, 56 Cal. Rptr. 3d 712, 
217 Ed. Law Rep. 890 (1st Dist. 2007). 

Haberski v. New York City Dept. of Educ., 33 A.D.3d 549, 822 N.Y.S.2d 539, 213 Ed. Law Rep. 761 (1st 
Dep't 2006). 

Springfield v. Talladega City Bd. of Educ., 628 So. 2d 704, 88 Ed. Law Rep. 507 (Ala. Civ. App. 1993); 
Robert v. Kelso C-7 Missouri Public School Dist., 935 S.W.2d 386, 114 Ed. Law Rep. 1268 (Mo. Ct. App. 
S.D. 1996); Walters v. Amityville Union Free School Dist., 251 A.D.2d 590, 674 N.Y.S.2d 763, 127 Ed. 
Law Rep. 973 (2d Dep't 1998) (although finding employee was full-time rather than part-time). 

Moore v. Board of Educ. of Johnson City Schools, 134 F.3d 781, 123 Ed. Law Rep. 487, 1998 FED App. 
0022P (6th Cir. 1998) (prior employment as teacher aide does not count for teacher tenure); Breitwieser v. 
State-Operated School Dist. of City of Jersey City, Hudson County, 286 N.J. Super. 633, 670 A.2d 73, 106 
Ed. Law Rep. 751 (App. Div. 1996). 

As to the tenure area requirement, generally, see § 193. 

Drahan v. Board of Educ. of Regional School Dist. No. 18, 42 Conn. App. 480, 680 A.2d 316, 111 Ed. 
Law Rep. 1237 (1996) (credit for prior service if reemployed by district within five years of termination 
of prior service). 

Griego v. Los Angeles Unified School Dist., 28 Cal. App. 4th 515, 33 Cal. Rptr. 2d 556, 93 Ed. Law Rep. 
869 (2d Dist. 1994); Kletzkin v. Board of Educ. of Borough of Spotswood, Middlesex County, 136 N.J.275, 
642 A.2d 993, 91 Ed. Law Rep. 1025 (1994). 

As to leaves of absence, generally, see § 185. 

Wood v. North Wamac School Dist. No. 186, 386 Ill. App. 3d 874, 326 Ill. Dec. 361, 899 N.E.2d 578, 240 
Ed. Law Rep. 785 (5th Dist. 2008). 
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Although a statute authorizes a superintendent to make a tenure recommendation up to six months before a teacher's probationary 
period expires, a superintendent is not required to do so and may withhold the recommendation until the expiration of the 


probationary term. l Under other statutes, a teacher who has finished the probation term but is not notified by a specified deadline 


of the school district's decision not to rehire the teacher achieves tenure.” On the other hand, a probationary teacher who had 
been notified that the teacher would not be retained for the following year but was hired as a substitute teacher does not become 


a permanent employee.° 


Tenure may be denied to a probationary teacher on the basis of absences during a probationary year that are considered more 


than de minimus.“ 
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Although some statutes specifically provide that teachers become "permanent" upon the completion of their probationary period, 
referred to as "tenure by estoppel," or do not preclude that result, lin many jurisdictions, some action by the school board, usually 
termed "classification," is required to bring the teacher within the provisions of a tenure statute; however, such a classification 


requirement is merely advisory, and nonaction by the board does not, therefore, preclude the attainment of permanent tenure.” 


A probationary employee's voluntarily execution of an agreement to extend the employee's probationary period, to continue 


employment in the district and seek tenure the following year, is enforceable and forecloses any claim of tenure by estoppel. 
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1 Speichler v. Board of Co-op. Educational Services, Second Supervisory Dist., 90 N.Y.2d 110, 659 N.Y.S.2d 
199, 681 N.E.2d 366, 119 Ed. Law Rep. 614 (1997); Bufkin v. Milwaukee Bd. of School Directors, 179 Wis. 
2d 228, 507 N.W.2d 571, 86 Ed. Law Rep. 1013 (Ct. App. 1993). 

2 State ex rel. Clark v. Stout, 206 Ind. 58, 187 N.E. 267 (1933); Lynch v. Lewiston School Committee, 639 
A.2d 630, 90 Ed. Law Rep. 271 (Me. 1994). 
Where a probationary teacher worked past her extended probationary period end date, she acquired tenure 
by estoppel, entitling her to reinstatement to her position, with tenure and back pay from the date her 
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employment was terminated. Brown v. Board of Educ. of Mahopac Cent. School Dist., 129 A.D.3d 1067, 
13 N.Y.S.3d 131, 319 Ed. Law Rep. 997 (2d Dep't 2015). 

A former permanent substitute teacher acquired tenure by estoppel, and, thus, termination of her employment 
without a showing of just cause and without affording her procedural protections was unlawful, where her 
probationary period was reduced from three to two years based on her prior service as a substitute teacher, 
the city department of education was required to grant or deny teacher tenure before the conclusion of the 
school year, and, when department failed to do so, the teacher continued to teach through the following 
school year. Kushner v. Farina, 58 Misc. 3d 738, 66 N.Y.S.3d 385, 350 Ed. Law Rep. 360 (Sup 2017). 
Emma v. Schenectady City School Dist., 28 F. Supp. 2d 711, 131 Ed. Law Rep. 698 (N.D. N.Y. 1998), aff'd, 
199 F.3d 1322, 141 Ed. Law Rep. 61 (2d Cir. 1999) (applying New York law). 
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determine teachers' rights under tenure act) 





Tenure creates a property interest in continued employment that is protected by the due process clause, so that a state may not 
deprive a tenured teacher of that interest without complying with due process requirements! as well as certain rights under a 
state teachers’ due process act.” The tenure rights of a teacher include the right to active and continued employment subject to 
removal or dismissal for the reasons and in the manner provided by statute.” Also, the terms of employment may be changed 


so long as the terms imposed are not arbitrary or capricious but are calculated to meet the current needs of the school. 


A teacher does not automatically lose tenure status acquired in a particular school district when that district is consolidated or 


merged with another. 
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Munguia v. Unified School Dist. No. 328, Ellsworth County, Kan., 125 F.3d 1353, 121 Ed. Law Rep. 511 
(10th Cir. 1997); Flores v. Von Kleist, 739 F. Supp. 2d 1236, 264 Ed. Law Rep. 180 (E.D. Cal. 2010); Kimble 
v. Illinois State Bd. of Educ., 2014 IL App (1st) 123436, 384 Ill. Dec. 73, 16 N.E.3d 169, 308 Ed. Law Rep. 
1113 (App. Ct. 1st Dist. 2014). 

Rettie v. Unified School Dist. 475, 38 Kan. App. 2d 517, 167 P.3d 810, 224 Ed. Law Rep. 438 (2007). 
Dutart v. Woodward, 99 Cal. App. 736, 279 P. 493 (3d Dist. 1929); James v. Hitchcock Independent School 
Dist., 742 S.W.2d 701, 44 Ed. Law Rep. 837 (Tex. App. Houston Ist Dist. 1987), writ denied, (May 25, 
1988). 

As to the power to discharge tenured teachers, see § 216. 

As to termination of tenured teachers for lack of need of their services, see § 225. 

Lost Creek School Tp., Vigo County v. York, 215 Ind. 636, 21 N.E.2d 58, 127 A.L.R. 1287 (1939). 
Hensley v. State Bd. of Ed., 1962-NMSC-168, 71 N.M. 182, 376 P.2d 968 (1962). 





End of Document 


© 2021 Thomson Reuters. No claim to original U.S. Government 
Works. 


WESTLAW © 2021 Thomson Reuters. No claim to original U.S. Government Works. 2 


§ 206. Reduction in compensation after teacher tenure, 67B Am. Jur. 2d Schools § 206 


67B Am. Jur. 2d Schools § 206 
American Jurisprudence, Second Edition May 2021 Update 
Schools 
Noah J. Gordon, J.D.; Lucas Martin, J.D.; Mary Babb Morris, J.D., of the staff of the National Legal Research Group, Inc.; and Karen L. 
Schultz, J.D. 
VII. Teachers and Other Employees 


G. Tenure Statutes 


4. Consequences of Attaining Tenure 


§ 206. Reduction in compensation after teacher tenure 


Topic Summary Correlation Table References 


West's Key Number Digest 


West's Key Number Digest, Education#iem428, 513, 522 to 525 





In the absence of a statute to the contrary, ! tenured status does not guarantee against changes in salary.” School boards may 
generally reduce the salaries of permanent teachers provided that a board's discretion to do so is exercised in good faith, 


reasonably, and without discrimination or arbitrariness,” and the reduction is not made after the beginning of the school year. 


When merely tenure statutes rather than contractual rights regulate the conduct of school boards,” the Contract Clause of the 
U.S. Constitution does not preclude the reduction by legislative authority, either directly or through the authorization of an 


administrative board, of the salaries of tenured teachers.° 
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106 Ed. Law Rep. 352 (Ct. App. Div. 2 1995) (statutory prohibition against a reduction in salary applies 
only to those who have been certificated teachers for more than three consecutive school years); Board of 
Educ. of Tp. of Neptune in County of Monmouth v. Neptune Tp. Educ. Ass'n, 144 N.J. 16, 675 A.2d 611, 
115 Ed. Law Rep. 372 (1996). 

2 Emerson v. Board of Trustees of Paularino Elementary School Dist. of Orange County, 23 Cal. App. 2d 432, 
73 P.2d 935 (4th Dist. 1937); Richards v. Board of Ed. of Tp. High School Dist. No. 201, 21 Ill. 2d 104, 171 
N.E.2d 37 (1960); Sawin v. Town of Winslow, 253 A.2d 694 (Me. 1969). 
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440 U.S. 194, 99 S. Ct. 1062, 59 L. Ed. 2d 248 (1979); Rible v. Hughes, 24 Cal. 2d 437, 150 P.2d 455, 154 
A.L.R. 137 (1944); Paquette v. City of Fall River, 278 Mass. 172, 179 N.E. 588 (1932); Sutton v. Board of 
Educ. of City of Duluth, 197 Minn. 125, 266 N.W. 447 (1936). 

4 Cleeves v. Board of Ed. of City of Los Angeles, 22 Cal. App. 2d 183, 70 P.2d 645 (2d Dist. 1937); Bowman 
v. Lumberton Independent School Dist., 801 S.W.2d 883, 65 Ed. Law Rep. 638 (Tex. 1990). 

5 § 194. 

6 Phelps v. Board of Education of Town of West New York, 300 U.S. 319, 57 S. Ct. 483, 81 L. Ed. 674 (1937). 
As to the Contracts Clause, generally, see Am. Jur. 2d, Constitutional Law § 753. 
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A school board generally does not have the power to demote or reduce the rank of a tenured teacher by changing the teacher's 


salary! especially if the board acts arbitrarily.” 


When a statute prohibits the reduction of tenured teachers' salaries, a transfer of a tenured teacher to another position does not 
constitute a reduction in salary when the salary paid to the teacher at the time of the transfer is not affected by the transfer, and 


the school board is expressly authorized to transfer teachers and that authority is not exercised in bad faith.” 


A municipality may, to bring teachers' salaries within its budget, change the teachers' compensation by reducing the number of 


days in a school year without impairing the applicable teachers’ tenure act.4 


A school district terminating a music teacher for refusing to become certified to teach English learners did not violate a 
statute prohibiting school districts from reducing tenured teachers' salaries on account of the teachers’ failure to meet additional 


education requirements imposed by the districts since the district sought to terminate the teacher rather than reduce her salary.” 
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Avoyelles Parish School Bd., 199 La. 859, 7 So. 2d 165 (1942). 
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2 Richards v. Board of Ed. of Tp. High School Dist. No. 201, 21 Ill. 2d 104, 171 N.E.2d 37 (1960). 
As to demotion of teachers, generally, see § 209. 

3 Greenway v. Board of Ed. of City of Camden, 129 N.J.L. 461, 29 A.2d 890, 145 A.L.R. 404 (N.J. Ct. Err. 
& App. 1943). 
As to the effect of transfers of teachers on tenure, generally, see § 209. 

4 Doyle v. City of St. Paul, 206 Minn. 649, 289 N.W. 784 (1939), judgment aff'd, 310 U.S. 615, 60 S. Ct. 
1102, 84 L. Ed. 1391 (1940). 

5 Governing Bd. of Ripon Unified School Dist. v. Commission on Professional Competence, 177 Cal. App. 


4th 1379, 99 Cal. Rptr. 3d 903, 249 Ed. Law Rep. 328 (3d Dist. 2009). 
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When the provisions of an incremental salary schedule are subject to repeal or alteration by the school board until the accrual of 
the increment, the modification or repeal of a rule providing for the increments does not constitute a reduction of salary, nor does 


the repeal of the schedule by the board constitute an unconstitutional impairment of a permanent teacher's contract.! However, 
where salary increments under tenure that come with additional years of service are considered integral parts of the salaries, 
effective when the designated year of service has been attained, the failure to pay such an annual increment is an improper 


decrease of the teacher's basic salary. 
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1 Offhouse v. State Board of Education, 131 N.J.L. 391, 36 A.2d 884 (N.J. Sup. Ct. 1944); Greenway v. Board 
of Ed. of City of Camden, 129 N.J.L. 461, 29 A.2d 890, 145 A.L.R. 404 (N.J. Ct. Err. & App. 1943). 
2 Board of Educ. of Tp. of Neptune in County of Monmouth v. Neptune Tp. Educ. Ass'n, 144 N.J. 16, 675 
A.2d 611, 115 Ed. Law Rep. 372 (1996). 
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A tenured teacher has a right to continued employment in a position of the same rank or grade held at the time of reaching 
tenure, although a school board has the power, within reasonable limits, to change such a teacher's assignment so long as the 


work assigned is of an equivalent rank.! Tenure statutes do not necessarily guarantee a teacher the right to continue in any 
particular school” although some describe criteria for transfers.> The authority to transfer tenured teachers within the school 
system may be modified by board of education policy or by a collective bargaining agreement.“ In certain instances, however, a 


reassignment may be detrimental even though the teacher's pay and rank remain the same.” On the other hand, a tenured teacher 
reassigned to a lower-paying position is not considered terminated for purposes of a statute requiring that a tenured teacher 


receive notice and the opportunity to request a hearing prior to termination, even if the pay cut is substantial. ® 


School authorities may have the right to transfer a principal or other administrative or managerial employee having tenure to 


another position when the transfer does not result in a reduction in compensation or a loss of status.’ 


A tenured teacher did not state a claim for breach of the covenant of good faith and fair dealing based on performance evaluations 
where it was unclear what benefit the teacher was denied under her employment contract by the administrators’ actions as she 


did not suffer a reduction in pay or loss of employment benefits.® 


A school board has the contractual right to demote or remove elementary and middle school principals, based on the principals' 
failure to meet school performance score growth targets for single school year, where its contracts state that the principals agree 
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to comply with all policies, rules, and regulations adopted by the school board, and the school board has adopted a policy 


roviding for the discretionary reconstitution of schools, including the discretion to replace a school's principal, in the event 
P 8 y 8 p p p 


the school does not meet its growth targets even once.” 
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Klein v. Board of Ed. of City and County of San Francisco, 1 Cal. 2d 706, 37 P.2d 74 (1934); Rosenthal 
v. Orleans Parish School Bd., 214 So. 2d 203 (La. Ct. App. 4th Cir. 1968) (describing situations where a 
transfer does not violate a tenure statute); Board of Ed. of City School Dist. of City of Poughkeepsie v. 
Poughkeepsie Public School Teachers' Ass'n, 80 A.D.2d 610, 436 N.Y.S.2d 50 (2d Dep't 1981). 

Adelt v. Richmond School Dist., 250 Cal. App. 2d 149, 58 Cal. Rptr. 151 (1st Dist. 1967); Board of Ed. of 
Bath County v. Hogge, 239 S.W.2d 459 (Ky. 1951); Alexander v. School Dist. No. 1 in Multnomah County, 
84 Or. 172, 164 P. 711 (1917). 

Lawrence County Educ. Ass'n v. Lawrence County Bd. of Educ., 244 S.W.3d 302, 229 Ed. Law Rep. 958 
(Tenn. 2007) (but holding that the transfer does not need to be preceded by formal written notice and a 
hearing). 

Lawrence County Educ. Ass'n v. Lawrence County Bd. of Educ., 244 S.W.3d 302, 229 Ed. Law Rep. 958 
(Tenn. 2007). 

Finot v. Pasadena City Bd. of Educ., 250 Cal. App. 2d 189, 58 Cal. Rptr. 520 (2d Dist. 1967) (assignment 
changed from classroom to home teaching). 

Mirabilio v. Regional School Dist. 16, 761 F.3d 212, 308 Ed. Law Rep. 89 (2d Cir. 2014). 

Clark v. Beverly, 257 Ala. 484, 59 So. 2d 810 (1952); McFall v. Madera Unified School Dist., 222 Cal. App. 
3d 1228, 272 Cal. Rptr. 345, 62 Ed. Law Rep. 266 (5th Dist. 1990); Bell v. Board of Educ. of Vestal Cent. 
School Dist., 61 N.Y.2d 149, 472 N.Y.S.2d 899, 460 N.E.2d 1333, 16 Ed. Law Rep. 894 (1984). 

Henning v. Rounds, 142 N.M. 803, 2007-NMCA-139, 171 P.3d 317, 227 Ed. Law Rep. 288 (Ct. App. 2007). 
Plaisance v. Jefferson Parish School Board, 252 So. 3d 996, 358 Ed. Law Rep. 1239 (La. Ct. App. 5th Cir. 
2018). 
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A tenure statute may state that it may not be waived or may specify the limits under which a waiver is permissible. l For instance, 


rights under a tenure law may not be bargained away. 


Abandonment of tenure rights depends on the teacher's intention.’ In those instances when a teacher may waive the right to 


tenure, the waiver must be knowingly and freely made and may not be implied or presumed.* 


A school board resolution requiring that prospective teachers execute waivers of their tenure rights as a condition of obtaining 
employment violates the public policy underlying the tenure statutes; a teacher's ability to waive tenure rights does not permit 


a school board to eliminate the tenure system entirely.” 
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2 Bakersfield Elementary Teachers Assn. v. Bakersfield City School Dist., 145 Cal. App. 4th 1260, 52 Cal. 
Rptr. 3d 486, 215 Ed. Law Rep. 106 (5th Dist. 2006). 

3 Lucio v. School Bd. of Independent School Dist. No. 625, St. Paul, Minn., 574 N.W.2d 737, 124 Ed. Law 


Rep. 393 (Minn. Ct. App. 1998). 
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4 McManus v. Board of Educ. of Hempstead Union Free School Dist., 87 N.Y.2d 183, 638 N.Y.S.2d 411, 661 
N.E.2d 984, 107 Ed. Law Rep. 919 (1995). 
5 Costello v. Board of Educ. of East Islip Union Free School Dist., 250 A.D.2d 846, 673 N.Y.S.2d 468 (2d 
Dep't 1998). 
End of Document © 2021 Thomson Reuters. No claim to original U.S. Government 
Works. 


WESTLAW © 2021 Thomson Reuters. No claim to original U.S. Government Works. 2 


§ 211. Waiver or abandonment of tenured status by..., 67B Am. Jur. 2d... 


67B Am. Jur. 2d Schools § 211 
American Jurisprudence, Second Edition May 2021 Update 


Schools 
Noah J. Gordon, J.D.; Lucas Martin, J.D.; Mary Babb Morris, J.D., of the staff of the National Legal Research Group, Inc.; and Karen L. 
Schultz, J.D. 


VII. Teachers and Other Employees 
G. Tenure Statutes 


5. Waiver or Abandonment of Status 


§ 211. Waiver or abandonment of tenured status by voluntary resignation of teacher 


Topic Summary Correlation Table References 


West's Key Number Digest 


West's Key Number Digest, Education en490, 493, 494, 502, 503, 574 


A.L.R. Library 


Termination of teacher's tenure status by resignation, 9 A.L.R.4th 729 





A teacher's tenure rights are generally lost when the teacher resigns from the tenured position! in the absence of a statutory 
provision to the contrary.” In this situation, the school district must prove, by clear and convincing evidence, that the teacher 


voluntarily and deliberately expressed an intention to relinquish the teacher's teaching position or to forfeit tenure rights. 
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Tenure rights may be waived by accepting a position that is expressly stated not to be eligible for tenure.! The acceptance of a 
position with another school district is an abandonment of tenure rights previously attained.” Similarly, a teacher who takes an 


indeterminate leave of absence without the consent of the board of education is also considered to have resigned.” 


The failure to make a contract or to conform to law in the execution of a contract may* or may not? amount to a waiver of tenure 


status or rights. The acceptance of or acquiescence in a reduction in salary does not amount to a waiver of tenure rights or status.° 
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3 Miller v. Noe, 432 S.W.2d 818 (Ky. 1968). 

4 Walters v. Topper, 139 Pa. Super. 292, 11 A.2d 649 (1940). 

5 Abraham v. Sims, 2 Cal. 2d 698, 42 P.2d 1029 (1935); Long v. Wells, 186 Ga. 602, 198 S.E. 763 (1938). 

6 Board of Ed. of City of Trenton v. State Bd. of Ed., 125 N.J.L. 611, 17 A.2d 817 (N.J. Sup. Ct. 1941). 
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Local school boards are generally authorized to dismiss teachers and other school officials.! In the absence of an express 
contractual, statutory, or policy provision governing dismissal, the employment contract includes the implied power to dismiss 


the employee for adequate cause.” Courts may consider the following factors to determine whether a school teacher's conduct 
substantially undermines a teacher's effectiveness, for purposes of determining whether sufficient cause exists to support 


termination of teacher: 


— the age and maturity of the students; 

— the likelihood the teacher's conduct will have adversely affected students or other teachers; 
— the degree of the anticipated adversity; 

— the proximity or remoteness in time of the conduct; 

— the extenuating or aggravating circumstances surrounding the conduct; 

— the likelihood that the conduct may be repeated; 

— the motives underlying the conduct; and 


— whether the conduct will have a chilling effect on the rights of the teachers involved or of other teachers. 
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A school board may have the sole* or primary> responsibility with regard to dismissing teachers; the superintendent may have 


a role,° or other state agencies may have authority in this regard.’ 


Merely because termination of a teacher's contract is an allowed sanction does not mean that it is necessary,” and the penalty 


of dismissal may be excessive in certain circumstances.” 
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The failure to renew a teacher's contract does not constitute the dismissal of the teacher! so as to come within the purview of 


statutes prescribing the cause and manner of a teacher's dismissal.7 
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Every contract made with a teacher includes, by implication, any statutory provision relating to dismissal! or rules and 


regulations promulgated by the employing authority and in effect at the time the employment contract is made.” 
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ex rel. Richardson v. Board of Regents of University of Nev., 70 Nev. 144, 261 P.2d 515 (1953); Nostrand 
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Once attained, tenure status may not be lost by discharging the teacher except on grounds allowed by the applicable tenure 
law.! Statutes may be designed to protect tenured teachers from unjust dismissal,” by requiring a demonstration of good cause, 
although some only require due process.* While such a statute may prescribe the exclusive method of disciplining a tenured 


teacher,” it does not encompass all reasons for separation from employment.° 
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240 Ed. Law Rep. 886 (2d Dep't 2009). 
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An adjunct of the power to dismiss a tenured teacher is the school board's duty to make an initial determination whether the 
cause is remediable or a ground for dismissal. l Often, there is a requirement that a conference be held with the tenured teacher,” 
or the teacher be given a notice to remedy” or an admonishment.* Some statutes require that the teacher be placed on probation, 
in effect mandating a period for attempted remediation,’ or require periodic evaluations by the principal during the remediation 


period.° 


A remediation process need not be followed where a teacher willfully neglects duties,’ engages in conduct not having a valid 


professional purpose,’ demonstrates moral turpitude,” or where the teacher's conduct meets a standard for being irremediable. 


Grounds for termination may be a failure to remediate existing problems and violations of a remediation plan, !! or resuming 


the inadequate performance after completing a plan. l 


A statute providing for the termination of a superintendent's contract for good cause need not afford an opportunity to cure the 


defective performance before being terminated. 13 
© 2021 Thomson Reuters. 33-34B © 2021 Thomson Reuters/RIA. No Claim to Orig. U.S. Govt. Works. All rights reserved. 


Footnotes 


WESTLAW 


§ 217. Opportunity of teacher to remedy conduct, 67B Am. Jur. 2d Schools § 217 


10 


11 


12 
13 


Board of Educ. of Round Lake Area Schools v. Community Unit School Dist. No. 116, 292 Ill. App. 3d 
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v. Clark County School Dist., 122 Nev. 337, 131 P.3d 5, 207 Ed. Law Rep. 763 (2006) (statute requiring 
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(2d Dep't 2001); Barnes v. Spearfish School Dist. No. 40-2, 2006 SD 108, 725 N.W.2d 226, 214 Ed. Law 
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Brown v. Caldwell School Dist. No. 132, 127 Idaho 112, 898 P.2d 43, 101 Ed. Law Rep. 1167 (1995). 
Raitzik v. Board of Educ. of City of Chicago, 356 Ill. App. 3d 813, 292 Ill. Dec. 427, 826 N.E.2d 568, 197 
Ed. Law Rep. 685 (1st Dist. 2005). 

Williams v. Concordia Parish School Bd., 670 So. 2d 351, 108 Ed. Law Rep. 466 (La. Ct. App. 3d Cir. 
1996), writ denied, 671 So. 2d 921 (La. 1996). 

Wright v. Mead School Dist. No. 354, 87 Wash. App. 624, 944 P.2d 1, 121 Ed. Law Rep. 312 (Div. 3 1997) 
(abrogated on other grounds by, Federal Way School Dist. No. 210 v. Vinson, 172 Wash. 2d 756, 261 P.3d 
145, 271 Ed. Law Rep. 1131 (2011)). 

Hill v. Independent School Dist. No. 25 of Adair County, 2002 OK CIV APP 97, 57 P.3d 882, 171 Ed. Law 
Rep. 604 (Div. 3 2002), as corrected, (Nov. 5, 2002). 

As to sexual misconduct not being remediable, see § 230. 

Russell v. Board of Educ. of City of Chicago, 379 Ill. App. 3d 38, 318 Ill. Dec. 175, 883 N.E.2d 9, 230 Ed. 
Law Rep. 365 (1st Dist. 2007), as modified on denial of reh'g, (Mar. 3, 2008); Weems v. North Franklin 
School Dist., 109 Wash. App. 767, 37 P.3d 354, 160 Ed. Law Rep. 631 (Div. 3 2002) (abrogated on other 
grounds by, Federal Way School Dist. No. 210 v. Vinson, 172 Wash. 2d 756, 261 P.3d 145, 271 Ed. Law 
Rep. 1131 (2011)). 

Board of Directors of Ames Community School Dist. v. Cullinan, 745 N.W.2d 487, 229 Ed. Law Rep. 869 
(Iowa 2008) (coach that had history of not respecting athletes). 

Hicks v. Gayville-Volin School Dist., 2003 SD 92, 668 N.W.2d 69, 179 Ed. Law Rep. 889 (S.D. 2003). 
Matthews v. Scott, 268 S.W.3d 162, 238 Ed. Law Rep. 922 (Tex. App. Corpus Christi 2008). 
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Although statutes regulating proceedings for dismissal of teachers may generally state the grounds of dismissal in broad terms, 


when those grounds are specifically enumerated, the board may not remove a teacher for any other ground. l| Under some statutes, 
the decision to terminate a teacher's contract has two parts: the factual basis of the allegations and a judgment whether those 


facts constitute gross inefficiency, immorality, or good cause as defined by the statute.’ Another statute does not place limits 
on the reasons for not renewing a teacher's contract but merely requires that the reasons not be arbitrary and capricious and 


be supported by substantial evidence.” 


A teacher may be terminated for conduct outside the school if there is a sufficient nexus between that conduct and the school 


board's legitimate interest in protecting the school community from harm.* 


A provision of a state tenure act providing for termination of a teacher for violation of law includes violations of the Federal 


Individuals with Disabilities Education Act 


With regard to the discharge of a teacher, a school district has an interest in seeing that its teachers are fit; therefore, teachers 


may be required to submit to an examination to determine their physical and mental fitness to perform their duties. To establish 
a teacher is unfit to teach, a nexus is required between the government employment and alleged employee misconduct stemming 
from the principle that no person can be denied government employment because of factors unconnected with the responsibilities 


of that employment.’ 
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Faircloth v. Folmar, 252 Ala. 223, 40 So. 2d 697 (1949); Hierlmeier v. North Judson-San Pierre Bd. of 
School Trustees, 730 N.E.2d 821, 144 Ed. Law Rep. 1024 (Ind. Ct. App. 2000); Spencer v. Laconia School 
Dist., 107 N.H. 125, 218 A.2d 437 (1966); School Dist. No. 25 of Blaine County v. Bear, 1925 OK 6, 106 
Okla. 172, 233 P. 427, 38 A.L.R. 1413 (1925); Kemp v. City of Pittsburgh Public School Dist., 933 A.2d 
130, 225 Ed. Law Rep. 954 (Pa. Commw. Ct. 2007); Alderman v. Pocahontas County Bd. of Educ., 223 W. 
Va. 431, 675 S.E.2d 907, 244 Ed. Law Rep. 404 (2009) (and the power may not be exercised arbitrarily). 
As to dismissal for "other good and just cause," see § 239. 

Oleske v. Hilliard City School Dist. Bd. of Edn., 146 Ohio App. 3d 57, 764 N.E.2d 1110, 162 Ed. Law Rep. 
958 (10th Dist. Franklin County 2001). 

Tarrant v. Clear Creek Independent School Dist., 238 S.W.3d 445, 227 Ed. Law Rep. 395 (Tex. App. Houston 
Ist Dist. 2007). 

In re Appeal of Morrill, 145 N.H. 692, 765 A.2d 699, 150 Ed. Law Rep. 758 (2001). 

Hellmann v. Union School Dist., 170 S.W.3d 52, 201 Ed. Law Rep. 955 (Mo. Ct. App. E.D. 2005). 

The IDEA is discussed in §§ 369 et seq. 

Gardner v. Niskayuna Cent. School Dist., 42 A.D.3d 633, 839 N.Y.S.2d 317, 222 Ed. Law Rep. 336 (3d 
Dep't 2007). 

San Diego Unified School Dist. v. Commission on Professional Competence, 194 Cal. App. 4th 1454, 124 
Cal. Rptr. 3d 320, 267 Ed. Law Rep. 301 (4th Dist. 2011). 
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Trial Strategy 
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A teacher may be discharged for incompetence or negligence in the discharge of duties.! The term "incompetence" may 
mean inability, disqualification, or incapacity.’ It is not measured against a standard of perfection, but one required of others 


performing the same or similar functions.“ 
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In some states, teachers may not be terminated for deficient professional performance without the school board first giving 
primary consideration to student achievement as measured by certain standardized tests. Other states have performance 


appraisal standards for teachers.° 


The essential inquiry, when terminating a tenured teacher for incompetence, is whether the teacher's overall performance falls 


below the requisite standard.’ An isolated incident does not necessarily show incompetence.’ Multiple minor incidents, for 
which the teacher has already been disciplined and that do not, in themselves, constitute neglect of duty, may be considered 


cumulatively.’ 


A teacher's inability to maintain harmonious relations with other teachers will not justify dismissal for incompetence, 1 although 


a teacher being uncooperative with an administrator in discussing problems is incompetence. “ 


As to administrative employees, a school district may have just cause to terminate an administrative employee where the 
employee's employment contract provides that the employee would "devote his utmost skill to the performance of the duties 
... assigned by the district," and the employee made numerous errors in tracking student graduation requirements that resulted 
in at least 28 students receiving diplomas who had not met requirements, and the employee failed to inform his supervisor of 


the errors. 7 


© 2021 Thomson Reuters. 33-34B © 2021 Thomson Reuters/RIA. No Claim to Orig. U.S. Govt. Works. All rights reserved. 


Footnotes 

1 Crownover v. Alread School Dist. No. 7, 211 Ark. 449, 200 S.W.2d 809 (1947); Johnson v. Francis Howell 
R-3 Bd. of Educ., 868 S.W.2d 191, 88 Ed. Law Rep. 1253 (Mo. Ct. App. E.D. 1994); Hicks v. Gayville- 
Volin School Dist., 2003 SD 92, 668 N.W.2d 69, 179 Ed. Law Rep. 889 (S.D. 2003) (just cause under statute 
included incompetency and poor performance). 

2 Benke v. Neenan, 658 P.2d 860, 9 Ed. Law Rep. 726 (Colo. 1983); Hellmann v. Union School Dist., 170 
S.W.3d 52, 201 Ed. Law Rep. 955 (Mo. Ct. App. E.D. 2005) (to perform professional teaching duties in a 
manner acceptable to the school board). 





3 Pinion v. Alabama State Tenure Com'n, 415 So. 2d 1091, 5 Ed. Law Rep. 312 (Ala. Civ. App. 1982). 
Schaffert v. Lancaster County School Dist. No. 0001, 7 Neb. App. 206, 581 N.W.2d 444, 127 Ed. Law Rep. 
1039 (1998). 
5 Young v. Palm Beach County School Bd., 968 So. 2d 38 (Fla. 4th DCA 2006). 
6 Squire v. Board of Educ. of Red Clay Consol. School Dist., 911 A.2d 804, 215 Ed. Law Rep. 937 (Del. 
2006) (may also be applied to a media specialist). 
7 Rogers v. Board of Educ. of City of New Haven, 252 Conn. 753, 749 A.2d 1173, 143 Ed. Law Rep. 968 
(2000). 
8 Collins v. Faith School Dist. No. 46-2, 1998 SD 17, 574 N.W.2d 889, 124 Ed. Law Rep. 405 (S.D. 1998). 
Bellairs v. Beaverton School Dist., 206 Or. App. 186, 136 P.3d 93, 209 Ed. Law Rep. 891 (2006). 
10 Compton v. School Directors of Dist. No. 14, 8 Ill. App. 2d 243, 131 N.E.2d 544 (2d Dist. 1955). 
li Conder v. Board of Directors of Windsor School, 567 S.W.2d 377 (Mo. Ct. App. 1978). 
12 Onnen v. Sioux Falls Independent School Dist. No. 49-5, 2011 SD 45, 801 N.W.2d 752 (S.D. 2011). 
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Among teachers' acts or qualities found to be incompetence are— 


— a lack of knowledge of the particular subject matter the teacher is required to teach.! 
— inability to impart knowledge effectively to students.” 
— failure to provide a cogent lesson plan.? 


— refusal to teach the curriculum adopted by the school.* 
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— inability to maintain discipline in the classroom.> 

— the use of inappropriate means of disciplining students.° 

— inappropriately using a ruler and profanity while teaching.’ 

— placing one's hands on students! faces to get them to pay attention.® 


— repeatedly sending students to the principal's office without an escort despite instructions to the contrary.” 


— inability to define, maintain, or communicate a system for assessing a student's progress. 19 


— failure to submit grades on time. l 


— physical mistreatment of students. = 


— telling dirty jokes!’ or using sexually explicit language!“ in the classroom. 


— physical inability to perform the duties of a teacher. a 


CUMULATIVE SUPPLEMENT 
Cases: 


Sufficient evidence supported school board's finding, in proceedings resulting in teacher's dismissal for cheating in 
administration of standardized testing for cheating in administration of standardized testing, that teacher's misconduct was not 
remediable; evidence indicated misconduct defeated purpose of tests and jeopardized students' education, damaged student- 
teacher relationships, set terrible example for student teacher and students, could have resulted in suppression of students' 
scores and could have jeopardized school's federal funding, was unconscionable, embarrassing, and damaging to the reputation 
of school and school district, that no warning could have prevented conduct, and that teacher knew conduct was prohibited. 
Longanecker v. East Moline School District No. 37, 2020 IL App (3d) 150890, 442 Ill. Dec. 287, 159 N.E.3d 466 (App. Ct. 3d 
Dist. 2020), appeal denied, 442 Ill. Dec. 391, 159 N.E.3d 939 (Ill. 2020). 
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1 Boss v. Fillmore County School Dist. No. 19, 251 Neb. 669, 559 N.W.2d 448, 116 Ed. Law Rep. 380 (1997). 

2 Sekor v. Board of Educ. of the Town of Ridgefield, 240 Conn. 119, 689 A.2d 1112, 116 Ed. Law Rep. 1049 
(1997), Hapner v. Carlisle County Bd. of Ed., 305 Ky. 858, 205 S.W.2d 325 (1947); Johnson v. Francis 
Howell R-3 Bd. of Educ., 868 S.W.2d 191, 88 Ed. Law Rep. 1253 (Mo. Ct. App. E.D. 1994); Mongitore v. 
Regan, 133 A.D.2d 815, 520 N.Y.S.2d 194, 42 Ed. Law Rep. 835 (2d Dep't 1987); Appeal of Mulhollen, 
155 Pa. Super. 587, 39 A.2d 283 (1944). 

3 Douglas v. New York City Dept. of Educ., 52 Misc. 3d 816, 34 N.Y.S.3d 340, 332 Ed. Law Rep. 441 (Sup 
2016). 

4 School Dist. No. 1, City and County of Denver v. Cornish, 58 P.3d 1091, 171 Ed. Law Rep. 1028 (Colo. App. 


2002) (even though the teacher believed that the curriculum violated state standards, where she admitted 
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supplementation). 

Linstad v. Sitka School Dist., 963 P.2d 246, 129 Ed. Law Rep. 504 (Alaska 1998); Board of Directors of 
Sioux City Community School Dist. v. Mroz, 295 N.W.2d 447 (Iowa 1980); Guthrie v. Board of Ed. of 
Jefferson County, 298 S.W.2d 691 (Ky. 1957); Coleman v. Orleans Parish School Bd., 688 So. 2d 1312, 116 
Ed. Law Rep. 1291 (La. Ct. App. 4th Cir. 1997), writ denied, 692 So. 2d 1087 (La. 1997); Johnson v. Francis 
Howell R-3 Bd. of Educ., 868 S.W.2d 191, 88 Ed. Law Rep. 1253 (Mo. Ct. App. E.D. 1994); Mongitore v. 
Regan, 133 A.D.2d 815, 520 N.Y.S.2d 194, 42 Ed. Law Rep. 835 (2d Dep't 1987); Childs v. Roane County 
Bd. of Educ., 929 S.W.2d 364, 113 Ed. Law Rep. 505 (Tenn. Ct. App. 1996). 

Sylvester v. Cancienne, 664 So. 2d 1259, 105 Ed. Law Rep. 1350 (La. Ct. App. 1st Cir. 1995), writ not 
considered, 666 So. 2d 663 (La. 1996). 

Moore v. Charlotte-Mecklenburg Bd. of Educ., 185 N.C. App. 566, 649 S.E.2d 410, 223 Ed. Law Rep. 413 
(2007). 

Ketchersid v. Rhea County Bd. of Educ., 174 S.W.3d 163, 203 Ed. Law Rep. 423 (Tenn. Ct. App. 2005). 
Wise v. Bossier Parish School Bd., 851 So. 2d 1090, 180 Ed. Law Rep. 378 (La. 2003). 

Davis v. Board of Educ. of City of Chicago, 276 Ill. App. 3d 693, 213 Ill. Dec. 456, 659 N.E.2d 86, 105 
Ed. Law Rep. 1175 (1st Dist. 1995); Artherton v. Board of Educ. of School Dist. of St. Joseph, 744 S.W.2d 
518, 45 Ed. Law Rep. 399 (Mo. Ct. App. W.D. 1988). 

Bellairs v. Beaverton School Dist., 206 Or. App. 186, 136 P.3d 93, 209 Ed. Law Rep. 891 (2006). 

Houeye v. St. Helena Parish School Bd., 223 La. 966, 67 So. 2d 553 (1953); Powell v. Young, 148 Ohio St. 
342, 35 Ohio Op. 322, 74 N.E.2d 261 (1947). 

However, a finding that there was not inappropriate touching, despite the fact that the teacher pushed a child, 
was upheld. Packer v. Orange County School Bd., 881 So. 2d 1204 (Fla. 5th DCA 2004). 

Oleske v. Hilliard City School Dist. Bd. of Edn., 146 Ohio App. 3d 57, 764 N.E.2d 1110, 162 Ed. Law Rep. 
958 (10th Dist. Franklin County 2001). 

In re Bernstein (Norwich City School Dist. Bd. of Educ.), 282 A.D.2d 70, 726 N.Y.S.2d 474, 154 Ed. Law 
Rep. 916 (3d Dep't 2001) (teacher had been warned that he should deemphasize sexual aspects of literary 
works and be cautious about classroom discussions with sexual overtones). 

Loucks v. Board of Ed. of City of Amsterdam, 258 A.D. 1003, 16 N.Y.S.2d 733 (3d Dep't 1940); Appeal of 
School Dist. of City of Bethlehem, 347 Pa. 418, 32 A.2d 565 (1943). 
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Topic Summary Correlation Table References 


West's Key Number Digest 
West's Key Number Digest, Educationijiem575, 579, 586 


A.L.R. Library 


What constitutes "incompetency" or "inefficiency" as a ground for dismissal or demotion of public school teacher, 4 A.L.R.3d 
1090 





Among the actions by teachers not related to teaching found to be incompetence are a violation of school policy or rules! and 


mishandling school funds.” 


A teacher's mental disability,” if shown to exist at the time the teacher was employed, has been held incompetence justifying 


dismissal.“ 


CUMULATIVE SUPPLEMENT 


Cases: 
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Substantial evidence supported finding that high school teacher, who was dismissed for good and just cause, violated school 
district's bullying and professional ethics policies during interaction with student, who also happened to be teacher's daughter; 
video showed incident in hallway in which teacher looked down on student, pointed his finger in her face, and continually 
maneuvered himself in front of her, and then, as student walked away, teacher reached out, grabbed student by the hood of her 
sweatshirt, and pulled her backward, where student fell to the ground on her back side, and then, after student got up, he backed 
her into the lockers, and another teacher and other students testified as to how teacher disrupted classroom by asking to speak 
with student. Wyo. Stat. Ann. § 21-7-110(a)(ix). Mirich v. State ex rel. Board of Trustees of Laramie County School District 
Two, 2021 WY 32, 481 P.3d 627 (Wyo. 2021). 
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Footnotes 
1 Board of Educ. of West Yuma School Dist. RJ-1 v. Flaming, 938 P.2d 151, 118 Ed. Law Rep. 1202 (Colo. 
1997); Tichenor v. Orleans Parish School Bd., 144 So. 2d 603, 4 A.L.R.3d 1084 (La. Ct. App. 4th Cir. 1962). 
2 Frank v. St. Landry Parish School Bd., 225 So. 2d 62 (La. Ct. App. 3d Cir. 1969), writ refused, 254 La. 838, 
227 So. 2d 589 (1969); Appeal of Flannery, 406 Pa. 515, 178 A.2d 751 (1962). 
3 Coriou v. Nyquist, 33 A.D.2d 580, 304 N.Y.S.2d 486 (3d Dep't 1969). 
4 Board of Trustees of Placerville Union School Dist. v. Porini, 263 Cal. App. 2d 784, 70 Cal. Rptr. 73 (3d 
Dist. 1968). 
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§ 222. Dismissal of principal 


Topic Summary Correlation Table References 


West's Key Number Digest 
West's Key Number Digest, Educationijiem575, 579, 586 


A.L.R. Library 


What constitutes "incompetency" or "inefficiency" as a ground for dismissal or demotion of public school teacher, 4 A.L.R.3d 
1090 





A principal may be discharged on the basis of— 


— incompetent performance of formal administrative duties. ! 
— failure to maintain proper discipline.” 
— failure to maintain a harmonious and effective relationship with teaching personnel.” 


— violations of rules governing the administration of assessment tests.“ 
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However, a principal is not required to maintain a standard of perfection with regard to the administration of a school; certain 
instances of student misconduct and instances of error and unwitting violation of a school rule or policy by the principal do 


not always sustain a finding of incompetence.” 
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Footnotes 


1 Pratt v. Alabama State Tenure Commission, 394 So. 2d 18 (Ala. Civ. App. 1980); King v. Wells, 190 Ga. 
776, 10 S.E.2d 832 (1940); State ex rel. Lucas v. Board of Ed. and Independent School Dist. No. 99, Esko, 
277 N.W.2d 524 (Minn. 1979). 
Johns v. Jefferson Davis Parish School Bd., 154 So. 2d 581 (La. Ct. App. 3d Cir. 1963). 

3 Pratt v. Alabama State Tenure Commission, 394 So. 2d 18 (Ala. Civ. App. 1980); State ex rel. Rathe v. 
Jefferson Parish School Bd., 206 La. 317, 19 So. 2d 153 (1943); State ex rel. Lucas v. Board of Ed. and 
Independent School Dist. No. 99, Esko, 277 N.W.2d 524 (Minn. 1979). 





4 Kentucky Educ. Professional Standards Bd. v. Gambrel, 104 S.W.3d 767, 177 Ed. Law Rep. 622 (Ky. Ct. 
App. 2002). 
3 Johns v. Jefferson Davis Parish School Bd., 154 So. 2d 581 (La. Ct. App. 3d Cir. 1963). 
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A.L.R. Library 


Right to dismiss public school teacher on ground that services are no longer needed, 100 A.L.R.2d 1141 





l or a failure to renew 


A statute may expressly permit the dismissal of employees for the lack of need for their services, 
contracts may be based on financial considerations.” "Just cause," as used in a statute providing for termination of teachers 
or administrators, may include the district's personnel and budgetary requirements.’ A definition of just cause focusing on the 


MES . 4 
employee's performance does not prevent a reduction in force based on fiscal circumstances. 


Teachers may also be dismissed prior to the expiration of their contracts when there is a substantial decline in the pupil 


population,” usually based on a statute to that effect.° 
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Footnotes 
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Washington Teachers' Union, Local #£6 v. District of Columbia Public Schools, 960 A.2d 1123 (D.C. 2008), 
as amended on denial of reh'g and reh'g en banc, (June 25, 2009) (discussing which of several statutes 
applied); Wolfe v. Lawrence Cty. Joint Vocational School Dist. Bd. of Edn., 150 Ohio App. 3d 50, 2002- 
Ohio-6067, 779 N.E.2d 780, 171 Ed. Law Rep. 574 (4th Dist. Lawrence County 2002) (discussing the 
application of a statute to limited or continuing contracts). 

Milliken-Dees v. Salem City School Dist. Bd. of Edn., 167 Ohio App. 3d 536, 2006-Ohio-3487, 855 N.E.2d 
932, 213 Ed. Law Rep. 793 (7th Dist. Columbiana County 2006). 

Martinek v. Belmond-Klemme Community School Dist., 760 N.W.2d 454, 241 Ed. Law Rep. 366 (Iowa 
2009) (but this does not justify terminating the contract before the end of its term). 

Aguilera v. Board of Educ. of Hatch Valley Schools, 2006-NMSC-015, 139 N.M. 330, 132 P.3d 587, 208 
Ed. Law Rep. 624 (2006). 

Olds v. Board of Educ. of Nashua Community School Dist., 334 N.W.2d 765, 11 Ed. Law Rep. 1010 (lowa 
Ct. App. 1983); Wujcik v. School Committee of Town of Warren, 120 R.I. 452, 388 A.2d 17 (1978). 

Laird v. Independent School Dist. No. 317, Deer River, Minn., 346 N.W.2d 153, 16 Ed. Law Rep. 1366 
(Minn. 1984); Mongelluzzo v. School Dist. of Bethel Park, 93 Pa. Commw. 557, 503 A.2d 63, 29 Ed. Law 
Rep. 1062 (1985). 
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Right to dismiss public school teacher on ground that services are no longer needed, 100 A.L.R.2d 1141 





School districts may be authorized to adopt reduction-in-force policies,! which must contain criteria on which those decisions 
are made,” although they may be afforded broad discretion in determining what factors to include and how to weigh those 


factors.> The board must abide by the policy's terms.“ 


Some states require that in the case of a reduction in force, the school board must demonstrate that there is no other position for 


which the teacher is qualified, consistent with the district's academic necessities.” It may be required that the board establish 
a change in circumstances necessitating the reduction in force, which specifically relates to the teacher to be affected, and that 


there is not any vacancy for which the teacher is qualified. 
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Footnotes 

1 Junction City School Dist. v. Alphin, 56 Ark. App. 61, 938 S.W.2d 239, 116 Ed. Law Rep. 499 (1997). 

2 Wilder v. Grant County School Dist. No. 0001, 265 Neb. 742, 658 N.W.2d 923, 175 Ed. Law Rep. 328 
(2003). 

3 Nickel v. Saline County School Dist. No. 163, 251 Neb. 762, 559 N.W.2d 480, 116 Ed. Law Rep. 393 (1997). 

4 Willie v. Board of Trustees, 138 Idaho 131, 59 P.3d 302 (2002) (where it was incorporated in the employment 
contract, but the policy at issue did not apply under the circumstances); Chilson v. Kimball School Dist. No. 
7-2, 2003 SD 53, 663 N.W.2d 667, 177 Ed. Law Rep. 1204 (S.D. 2003). 

5 Aguilera v. Board of Educ. of Hatch Valley Schools, 2006-NMSC-015, 139 N.M. 330, 132 P.3d 587, 208 
Ed. Law Rep. 624 (2006). 

6 Nickel v. Saline County School Dist. No. 163, 251 Neb. 762, 559 N.W.2d 480, 116 Ed. Law Rep. 393 (1997). 
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Forms 


Am. Jur. Pleading and Practice Forms, Schools § 79 (Petition or application—To compel reinstatement to teaching position 
—Violation of tenure rights) 





A teacher's tenure must be balanced against the school board's authority to manage the school district in a financially responsible 


manner, which includes eliminating certain programs and activities and thereby terminating or reassigning personnel. l A school 
board, in the absence of any statute to the contrary, may reduce the number of teachers employed, although, as a result, tenured 
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§ 225. Dismissal of tenured teacher on..., 67B Am. Jur. 2d... 


teachers will be dismissed.” Although this rule has been followed, even though the functions performed by that teacher have 


not been discontinued,’ the right to dismiss tenured teachers because of a lack of need for their services may depend on the 


unavailability of other positions to which the teachers may be assigned.“ 


Some statutes do not exempt tenured teachers from layoffs? or specifically authorize the dismissal of tenured teachers pursuant 


to a right to reduce the number of teachers employed® or on the discontinuance of a particular type of program.’ 
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Scobey School Dist. v. Radakovich, 2006 MT 83, 332 Mont. 9, 135 P.3d 778, 209 Ed. Law Rep. 478 (2006). 
Smith v. Wyoming Public Schools Bd. of Educ., 128 Mich. App. 746, 341 N.W.2d 202, 14 Ed. Law Rep. 1111 
(1983) (economic necessity); Funston v. District School Board for School Dist. No. 1 in Multnomah County, 
130 Or. 82, 278 P. 1075, 63 A.L.R. 1410 (1929) (economy program and decrease in course enrollment); 
Ehret v. School Dist. of Borough of Kulpmont, 333 Pa. 518, 5 A.2d 188 (1939) (economy and educational 
efficiency; abolition of department). 

Weider v. Board of Ed. of Borough of High Bridge, 112 N.J.L. 289, 170 A. 631 (N.J. Sup. Ct. 1934). 
Swisher v. Darden, 1955-NMSC-071, 59 N.M. 511, 287 P.2d 73 (1955); Streibert v. Board of Directors of 
School Dist. of City of York, York County, 339 Pa. 119, 14 A.2d 303 (1940). 

The elimination of a tenured teacher's position and the teacher's nonselection for an open position for which 
the teacher was certified and qualified to teach, did not violate the teacher's right to due process; there was 
no indication that the elimination of the teacher's position was not bona fide, and, thus, the teacher was not 
entitled to any process before being laid off, and had no due process right to recall. Southfield Education 
Association v. Board of Education of Southfield Public Schools, 320 Mich. App. 353, 909 N.W.2d 1, 353 
Ed. Law Rep. 469 (2017), appeal denied, 501 Mich. 985, 908 N.W.2d 291 (2018). 

Land v. Board of Educ. of City of Chicago, 202 Ill. 2d 414, 269 Ill. Dec. 452, 781 N.E.2d 249, 172 Ed. 
Law Rep. 910 (2002). 

Woods v. Board of Ed. of Walker County, 259 Ala. 559, 67 So. 2d 840 (1953); Hankenson v. Board of Ed. 
of Waukegan Tp. High School Dist. No. 119, Lake County, 10 Ill. 2d 560, 141 N.E.2d 5 (1957). 
Schwalbach v. Board of Ed. of San Luis Obispo High School Dist., 7 Cal. 2d 459, 60 P.2d 984 (1936) 
(class for mentally retarded students); Chauvel v. Nyquist, 55 A.D.2d 76, 389 N.Y.S.2d 636 (3d Dep't 1976), 
judgment aff'd, 43 N.Y.2d 48, 400 N.Y.S.2d 753, 371 N.E.2d 473 (1977) (French language program); Hixson 
v. Greater Latrobe School Dist., 52 Pa. Commw. 92, 421 A.2d 474 (1980). 
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Right to dismiss public school teacher on ground that services are no longer needed, 100 A.L.R.2d 1141 





Tenured teachers may be dismissed on— 


— a decrease in the number of pupils, generally. ! 
— a decrease in enrollment in a course or program.” 


— the abolition of a position.” 
In some jurisdictions, the consolidation of schools allows the dismissal of a tenured teacher,’ while in other jurisdictions, the 


consolidation, merger, or division of school districts does not in itself justify the dismissal of a tenured teacher.” 
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Battaglia v. Lakeland School Dist., 677 A.2d 1294, 110 Ed. Law Rep. 745 (Pa. Commw. Ct. 1996). 

Board of School Trustees of Gunning Bedford Jr. School Dist. No. 53 v. O'Brien, 56 Del. 79, 190 A.2d 23, 
100 A.L.R.2d 1135 (1963); Piquard v. Board of Educ. of Pekin Community High School Dist. No. 303, 242 
Ill. App. 3d 477, 182 Ill. Dec. 888, 610 N.E.2d 757, 81 Ed. Law Rep. 1000 (3d Dist. 1993); Battaglia v. 
Lakeland School Dist., 677 A.2d 1294, 110 Ed. Law Rep. 745 (Pa. Commw. Ct. 1996). 

Ballato v. Board of Educ. of Town of Stonington, 33 Conn. App. 78, 633 A.2d 323, 87 Ed. Law Rep. 171 
(1993); Dennery v. Board of Educ. of Passaic County Regional High School Dist. No. 1, Passaic County, 
131 N.J. 626, 622 A.2d 858, 81 Ed. Law Rep. 945 (1993); Mitchell v. Board of Ed. of Great Neck Public 
Schools, 40 N.Y.2d 904, 389 N.Y.S.2d 354, 357 N.E.2d 1008 (1976). 

Bricillo v. Duquesne City School Dist., 668 A.2d 629, 105 Ed. Law Rep. 1121 (Pa. Commw. Ct. 1995). 
Branson v. Board of Trustees of Yreka Union High SchoolDist., 205 Cal. App. 2d 680, 23 Cal. Rptr. 288 
(3d Dist. 1962); State ex rel. Tittle v. Covington Community Consol. Schools, 229 Ind. 208, 96 N.E.2d 
334 (1951); State ex rel. Kohr v. Hooker, 106 Ohio App. 1, 6 Ohio Op. 2d 269, 152 N.E.2d 788 (5th Dist. 
Tuscarawas County 1958). 
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A school board may have discretion when determining which tenured teachers are to be laid off and may consider noneducational 
factors. ! However, a school board may not dismiss a tenured teacher and retain a nontenured one in the same position or 
having similar qualifications” although a tenured teacher need not be retained if that teacher does not have the qualifications 


possessed by other teachers who were retained.’ Thus, for example, a school board complied with statutory dismissal provisions 
in dismissing a tenured school teacher pursuant to a reduction in force where the teacher was timely served with statutorily 
required notice, and the teacher was dismissed at same time as 19 other teachers, all of whom were in a group higher than 
the teacher's group.“ 


A statute may specify a mandatory order for dismissal or may make the prescribed order suggested but not mandatory.” 
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Williams v. Board of Educ. of Lamar County, 263 Ala. 372, 82 So. 2d 549 (1955); Walker v. Board of Ed. 
of School Dist. of Wildwood, Cape May County, 120 N.J.L. 408, 199 A. 392 (N.J. Sup. Ct. 1938). 

As to consideration of seniority, see § 228. 

Pickens County Bd. of Ed. v. Keasler, 263 Ala. 231, 82 So. 2d 197 (1955); Board of School Trustees of 
Gunning Bedford Jr. School Dist. No. 53 v. O'Brien, 56 Del. 79, 190 A.2d 23, 100 A.L.R.2d 1135 (1963); 
Hankenson v. Board of Ed. of Waukegan Tp. High School Dist. No. 119, Lake County, 15 Ill. App. 2d 440, 
146 N.E.2d 194 (2d Dist. 1957). 

Scobey School Dist. v. Radakovich, 2006 MT 83, 332 Mont. 9, 135 P.3d 778, 209 Ed. Law Rep. 478 (2006). 
Segobiano-Morris v. Grayslake Community Consolidated School Dist. No. 46, 2015 IL App (2d) 140822, 
393 Ill. Dec. 383, 34 N.E.3d 584, 319 Ed. Law Rep. 1028 (App. Ct. 2d Dist. 2015). 

Summers County Bd. of Educ. v. Allen, 192 W. Va. 69, 450 S.E.2d 658, 95 Ed. Law Rep. 1111 (1994) 
(discussing former and current statutes regarding the dismissal of administrators). 
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A.L.R. Library 


Right to dismiss public school teacher on ground that services are no longer needed, 100 A.L.R.2d 1141 





Although there may be no general requirement that a reduction of teaching staffs be on a seniority basis, ! under statutes, school 
board policies, or collective bargaining agreements, seniority is the basis for the selection of the teachers to be laid off, and 


"bumping rights" are often prescribed.” A teacher having more years of service in the district may avoid dismissal on the 
basis that a less senior teacher may be dismissed instead, only when the teacher having seniority also possesses the requisite 


certification or other requirements for the position. A school district is not required to restructure its programs exclusively on the 


basis of preserving senior staff positions” or to change job duties to accommodate the licensure status of a more senior teacher. 


Where an employee seeks to prevail on a grievance to retain the employee's job, the employee may be required to prove that 


the employee was the most senior employee in the employee's category subjected to reduction in force.” 
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Dees v. Marion-Florence Unified School Dist. No. 408, 36 Kan. App. 2d 768, 149 P.3d 1, 215 Ed. Law 
Rep. 448 (2006). 

Dietz v. Board of Educ. of Rochester City School Dist., 98 A.D.3d 1251, 951 N.Y.S.2d 306, 284 Ed. Law 
Rep. 1043 (4th Dep't 2012) (collective bargaining agreement entered into by teacher provided the ordering 
of layoffs on seniority-based groups, and teacher waived right to be credited for seniority in the teacher's 
tenure area); Hanson v. Vermillion School Dist. No. 13-1, 2007 SD 9, 727 N.W.2d 459, 216 Ed. Law Rep. 
635 (S.D. 2007); County School Bd. of York County v. Epperson, 246 Va. 214, 435 S.E.2d 647, 85 Ed. Law 
Rep. 1231 (1993) (district-wide seniority rights). 

Bledsoe v. Biggs Unified School Dist., 170 Cal. App. 4th 127, 88 Cal. Rptr. 3d 13, 240 Ed. Law Rep. 742 
(3d Dist. 2008), as modified on denial of reh'g, (Jan. 12, 2009) (also noting a statutory "skipping" procedure 
under which junior teachers with special training and experience are retained while more senior teachers 
are terminated); Moe v. Independent School Dist. No. 696, Ely, Minn., 623 N.W.2d 899, 152 Ed. Law Rep. 
288 (Minn. Ct. App. 2001); Scobey School Dist. v. Radakovich, 2006 MT 83, 332 Mont. 9, 135 P.3d 778, 
209 Ed. Law Rep. 478 (2006). 

DeGeorgeo v. Independent School Dist. No. 833, South Washington County, 563 N.W.2d 755, 118 Ed. Law 
Rep. 769 (Minn. Ct. App. 1997). 

Scobey School Dist. v. Radakovich, 2006 MT 83, 332 Mont. 9, 135 P.3d 778, 209 Ed. Law Rep. 478 (2006). 
Hinckley v. School Bd. of Independent School Dist. No. 2167, 678 N.W.2d 485, 187 Ed. Law Rep. 262 
(Minn. Ct. App. 2004). 

Shanklin v. Board of Educ. of County of Kanawha, 228 W. Va. 374, 719 S.E.2d 844, 275 Ed. Law Rep. 
440 (2011). 
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"Immoral conduct," for the purpose of that ground for terminating a teacher's employment, is conduct that renders a teacher 


unfit for the performance of the teacher's duties or conduct rendering the teacher unfit to teach.! In some jurisdictions, "immoral 
conduct," for purposes of terminating a profession school employee, is shameless conduct showing moral indifference to the 


opinions of the good and respectable members of the community.” 


Some courts require that a nexus be shown between the act of moral turpitude and the teacher's fitness or capacity to perform 


one's duties? although others do not. It may be sufficient that the conduct sets a bad example for youth;” to establish 
"immorality" as a cause for termination of a tenured professional employee in such cases, a school district must prove (1) that 
the alleged immoral act actually occurred, (2) that the act offends the morals of the community, and (3) that the act sets a bad 


example for students.° 


Statutes providing that teachers may be dismissed for immorality are not vague in the constitutional sense when they expressly 


state or are consistently interpreted in enforcement proceedings to relate to the teacher's fitness to teach.’ 
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Hamm v. Poplar Bluff R-1 School Dist., 955 S.W.2d 27, 122 Ed. Law Rep. 340 (Mo. Ct. App. S.D. 1997); 
Barringer v. Caldwell County Bd. of Educ., 123 N.C. App. 373, 473 S.E.2d 435, 111 Ed. Law Rep. 994 
(1996). 

To dismiss a teacher for immoral conduct, the fact finder must conclude that the teacher engaged in conduct 
inconsistent with standards of public conscience and good morals and that the conduct was sufficiently 
notorious so as to disgrace the teaching profession and impair the teacher's service in the community. McNeill 
v. Pinellas County School Bd., 678 So. 2d 476 (Fla. 2d DCA 1996). 

The term "immorality" refers to such immorality as may reasonably be found to impair the teacher's 
effectiveness. Lehto v. Board of Educ. of Caesar Rodney School Dist., 962 A.2d 222, 240 Ed. Law Rep. 
289 (Del. 2008). 

The term "immoral" means shameless conduct showing moral indifference to the opinions of the good and 
respectable members of the community. Ahmad v. Board of Educ. of City of Chicago, 365 Ill. App. 3d 155, 
301 Ill. Dec. 800, 847 N.E.2d 810, 209 Ed. Law Rep. 828 (1st Dist. 2006). 

Jackson v. Board of Educ. of City of Chicago, 2016 IL App (1st) 141388, 403 Ill. Dec. 327, 53 N.E.3d 381, 
332 Ed. Law Rep. 480 (App. Ct. Ist Dist. 2016). 

Winters v. Arizona Bd. of Educ., 207 Ariz. 173, 83 P.3d 1114, 185 Ed. Law Rep. 354 (Ct. App. Div. 1 2004); 
Lehto v. Board of Educ. of Caesar Rodney School Dist., 962 A.2d 222, 240 Ed. Law Rep. 289 (Del. 2008); 
Bertolini v. Whitehall City School Dist. Bd. of Edn., 139 Ohio App. 3d 595, 744 N.E.2d 1245, 152 Ed. 
Law Rep. 259 (10th Dist. Franklin County 2000) (may not be some private act that has no impact on the 
teacher's professional duties). 

Toney v. Fairbanks North Star Borough School Dist., Bd. of Educ., 881 P.2d 1112, 95 Ed. Law Rep. 380 
(Alaska 1994); In re Appeal of Morrill, 145 N.H. 692, 765 A.2d 699, 150 Ed. Law Rep. 758 (2001) (no 
requirement that a finding of lack of good moral character be solely based on behavior in the classroom). 
Zelno v. Lincoln Intermediate Unit No. 12 Bd. of Directors, 786 A.2d 1022, 160 Ed. Law Rep. 440 (Pa. 
Commw. Ct. 2001). 

Metz v. Bethlehem Area School District, 177 A.3d 384, 351 Ed. Law Rep. 1117 (Pa. Commw. Ct. 2018). 
Alford v. Ingram, 931 F. Supp. 768, 111 Ed. Law Rep. 793 (M.D. Ala. 1996). 
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Teachers have been properly dismissed for engaging in sexual misconduct. ! However, evidence that a former student's 
allegations of a consensual sexual relationship with two high school teachers received widespread publicity in the community 
was insufficient to prove that the teachers engaged in an activity that because of publicity given to it impaired or diminished the 


teachers' effectiveness.” Similarly, a teacher's adultery is not a valid reason for terminating the teacher's employment without 
evidence to establish that it created hostility in the school community or had a serious impact on the teacher's professional 


duties.* Likewise, the termination of a teacher's employment was shockingly disproportionate to the alleged misconduct of 
engaging in sexual conduct with a consenting adult colleague in an empty classroom while a student musical performance was 
under way in an auditorium several floors removed from the classroom, where the teacher was at the school as an audience 
member and not in any official capacity, the incident involved consenting adults and was not observed by any student, and the 


teacher previously had an unblemished disciplinary record and consistently satisfactory teacher ratings." 
Since sexual misconduct is not capable of remediation, a school board is not required to warn the teacher.’ 


Sexual misconduct can involve students® or other school employees.’ 
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Toney v. Fairbanks North Star Borough School Dist., Bd. of Educ., 881 P.2d 1112, 95 Ed. Law Rep. 380 
(Alaska 1994); Lehto v. Board of Educ. of Caesar Rodney School Dist., 962 A.2d 222, 240 Ed. Law Rep. 289 
(Del. 2008); Hamm v. Poplar Bluff R-1 School Dist., 955 S.W.2d 27, 122 Ed. Law Rep. 340 (Mo. Ct. App. 
S.D. 1997); Lile v. Hancock Place School Dist., 701 S.W.2d 500, 29 Ed. Law Rep. 848 (Mo. Ct. App. E.D. 
1985); Johnson v. Board of Trustees, Beaverhead County High School Dist., 236 Mont. 532, 771 P.2d 137, 
52 Ed. Law Rep. 1264 (1989); Stephens v. Board of Educ. of School Dist. No. 5, Pierce County, Nebraska, 
230 Neb. 38, 429 N.W.2d 722, 49 Ed. Law Rep. 751 (1988); Forte v. Mills, 250 A.D.2d 882, 672 N.Y.S.2d 
497, 126 Ed. Law Rep. 362 (3d Dep't 1998); Andrews v. Independent School Dist. No. 57, 2000 OK CIV 
APP 103, 12 P.3d 491, 148 Ed. Law Rep. 1061 (Div. 1 2000); Harry v. Marion County Bd. of Educ., 203 
W. Va. 64, 506 S.E.2d 319, 130 Ed. Law Rep. 918 (1998) (sexual harassment of students); State ex rel. 
Wasilewski v. Board of School Directors of City of Milwaukee, 14 Wis. 2d 243, 111 N.W.2d 198 (1961) 
(discussion of sexual matters in class). 

As to criminal sexual conduct, see § 231. 

Peaster Independent School Dist. v. Glodfelty, 63 S.W.3d 1, 160 Ed. Law Rep. 671 (Tex. App. Fort Worth, 
2001). 

Bertolini v. Whitehall City School Dist. Bd. of Edn., 139 Ohio App. 3d 595, 744 N.E.2d 1245, 152 Ed. Law 
Rep. 259 (10th Dist. Franklin County 2000). 

Mauro v. Walcott, 115 A.D.3d 547, 982 N.Y.S.2d 109, 302 Ed. Law Rep. 304 (1st Dep't 2014). 

Wright v. Mead School Dist. No. 354, 87 Wash. App. 624, 944 P.2d 1, 121 Ed. Law Rep. 312 (Div. 3 1997) 
(abrogated on other grounds by, Federal Way School Dist. No. 210 v. Vinson, 172 Wash. 2d 756, 261 P.3d 
145, 271 Ed. Law Rep. 1131 (2011)). 

As to when remediation is required, see § 217. 

Berkley v. New York City Department of Education, 159 A.D.3d 525, 74 N.Y.S.3d 1, 354 Ed. Law Rep. 
965 (1st Dep't 2018) (teacher exposed himself to students in boys' bathroom, improperly touched a student's 
knee); Ragland v. Nash-Rocky Mount Bd. of Educ., 247 N.C. App. 738, 787 S.E.2d 422, 332 Ed. Law Rep. 
549 (2016) (teacher approached female student, stroked her hair, and told her that he had been thinking 
about her). 

Villada v. City of New York, 126 A.D.3d 598, 6 N.Y.S.3d 52, 316 Ed. Law Rep. 996 (1st Dep't 2015) 
(teacher hugged and kissed another teacher at least once a week for two months, despite her continually 
communicating to him that she did not want him to do this, and unwanted contact escalated in a later 
encounter in which he grabbed her, held her aloft in the air, kissed her repeatedly on the cheek, and then 
kissed her on the lips and forced his tongue into her mouth). 
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Forms 


Am. Jur. Pleading and Practice Forms, Schools § 67 (Petition or application—AlIlegation—Erroneous dismissal of teacher 


by school board because of arrest) 





A teacher's criminal conduct, including sex offenses, ! may constitute sufficient cause for dismissal.” The fact that a criminal 
proceeding has resulted in a verdict of not guilty, dismissal before trial, or a conditional dismissal does not bar the school 


authorities from conducting a dismissal proceeding based on immorality charges arising out of the same conduct.” 


© 2021 Thomson Reuters. 33-34B © 2021 Thomson Reuters/RIA. No Claim to Orig. U.S. Govt. Works. All rights reserved. 


Footnotes 
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1041 (4th Dist. 1994); Baltrip v. Norris, 23 S.W.3d 336, 146 Ed. Law Rep. 573 (Tenn. Ct. App. 2000) 
(misdemeanor assault, involving inappropriate touching, was unprofessional conduct). 

Newchurch v. Louisiana State Bd. of Elementary and Secondary Educ., 713 So. 2d 1269, 128 Ed. Law Rep. 
523 (La. Ct. App. Ist Cir. 1998), writ denied, 728 So. 2d 385 (La. 1998) (felony conviction); Satterfield v. 
Board of Educ. of the Grand Rapids Public Schools, 219 Mich. App. 435, 556 N.W.2d 888, 114 Ed. Law 
Rep. 1192 (1996) (embezzlement from another employer); C.F.S. v. Mahan, 934 S.W.2d 615, 114 Ed. Law 
Rep. 973 (Mo. Ct. App. E.D. 1996) (disturbing the peace and indecent exposure); Green v. New York City 
Dept. of Educ., 17 A.D.3d 265, 793 N.Y.S.2d 405, 197 Ed. Law Rep. 714 (1st Dep't 2005) (grand larceny 
and fraud); Kinniry v. Abington School Dist., 673 A.2d 429, 108 Ed. Law Rep. 312 (Pa. Commw. Ct. 1996) 
(federal conviction for trafficking in counterfeit goods or services). 

As to dismissal for drug possession or use, see § 232. 

Jenkyns v. Board of Ed. of District of Columbia, 294 F.2d 260 (D.C. Cir. 1961) (applying District of 
Columbia law); Winters v. Arizona Bd. of Educ., 207 Ariz. 173, 83 P.3d 1114, 185 Ed. Law Rep. 354 (Ct. 
App. Div. 1 2004) (where teacher admitted that conduct in disciplinary proceeding); Board of Education v. 
Calderon, 35 Cal. App. 3d 490, 110 Cal. Rptr. 916 (2d Dist. 1973); Dubuclet v. Home Ins. Co., 660 So. 2d 
67, 103 Ed. Law Rep. 547 (La. Ct. App. 4th Cir. 1995), writ denied, 664 So. 2d 446 (La. 1995). 
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A.L.R. Library 


Use of illegal drugs as ground for dismissal of teacher, or denial or cancellation of teacher's certificate, 47 A.L.R.3d 754 





Excessive or improper use of alcoholic drinks! or the use or possession of illegal drugs” by a teacher constitutes good cause for 
removal on the ground of immorality. However, a teacher's violations for driving under the influence of an intoxicating liquor 
and driving without a valid driver's license do not constitute a showing of immorality, unfitness, or incompetence sufficient 


for dismissal. 


A teacher who had knowledge that alcohol was being consumed on her property by students and allowed the party to continue 


without adequate supervision may be fired. 


A determination that a school administrator was guilty of drug possession but should be returned to his former or a similar 
position if he successfully completed a treatment program was irrational where it would allow him to be placed back into a 


position administering a program designed to discourage drug use by students.’ 
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Williams v. School Dist. No. 40 of Gila County, 4 Ariz. App. 5, 417 P.2d 376 (1966) (drinking in public, 
accompanied by conduct amounting to a breach of the peace or other criminal behavior); Scott v. Board of 
Ed. of Alton Com. Unit School Dist. No. 11, 20 Ill. App. 2d 292, 156 N.E.2d 1 (4th Dist. 1959) (public 
drunkenness, resulting in arrest and detention, and absence from school); Zelno v. Lincoln Intermediate Unit 
No. 12 Bd. of Directors, 786 A.2d 1022, 160 Ed. Law Rep. 440 (Pa. Commw. Ct. 2001) (drunk driving); 
Tracy v. School Dist. No. 22, Sheridan County, Wyo., 70 Wyo. 1, 243 P.2d 932 (1952). 

Gedney v. Board of Educ. of Town of Groton, 47 Conn. App. 297, 703 A.2d 804, 122 Ed. Law Rep. 1240 
(1997); Dominy v. Mays, 150 Ga. App. 187, 257 S.E.2d 317 (1979); Warren County School Dist. of Warren 
County v. Carlson, 53 Pa. Commw. 568, 418 A.2d 810 (1980). 

Lindgren v. Board of Trustees, High School Dist. No. 1, 171 Mont. 360, 558 P.2d 468 (1976). 

Walthart v. Board of Directors of Edgewood-Colesburg Community School Dist., 694 N.W.2d 740, 197 Ed. 
Law Rep. 388 (Iowa 2005). 

City School Dist. of City of New York v. Campbell, 20 A.D.3d 313, 798 N.Y.S.2d 54, 199 Ed. Law Rep. 
908 (1st Dep't 2005). 
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A special education director's conduct in altering and backdating student files to feign compliance with federal law is sufficient 


cause for termination as it was dishonest and did not serve any educational or legitimate professional purpose. | 


Entering a local business establishment with loaded firearms and expressing an intent to do violence is immoral conduct 


warranting dismissal, as is the use of the firearm to shoot someone.” 


Incidents involving verbal or physical altercations outside school reflect on a teacher's fitness.” Allegations that a school 
employee made threatening comments about doing physical harm to coworkers may come within a school policy defining 


misconduct* although threats made away from students were not considered sufficient to justify dismissal.’ 
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1 Weems v. North Franklin School Dist., 109 Wash. App. 767, 37 P.3d 354, 160 Ed. Law Rep. 631 (Div. 3 
2002) (abrogated on other grounds by, Federal Way School Dist. No. 210 v. Vinson, 172 Wash. 2d 756, 261 
P.3d 145, 271 Ed. Law Rep. 1131 (2011)). 

2 In re Thomas, 926 S.W.2d 163, 111 Ed. Law Rep. 1023 (Mo. Ct. App. E.D. 1996); Barringer v. Caldwell 
County Bd. of Educ., 123 N.C. App. 373, 473 S.E.2d 435, 111 Ed. Law Rep. 994 (1996). 
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3 Winters v. Arizona Bd. of Educ., 207 Ariz. 173, 83 P.3d 1114, 185 Ed. Law Rep. 354 (Ct. App. Div. 1 2004) 
(noting that some were directed against persons of school age). 

4 Alexander v. Lafayette Parish School Bd., 7 So. 3d 135 (La. Ct. App. 3d Cir. 2009). 

5 Ballard v. Independent School Dist. No. 4, Bryan County, 2003 OK 76, 77 P.3d 1084, 181 Ed. Law Rep. 


845 (Okla. 2003). 
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A.L.R. Library 


Dismissal or rejection of public school teacher because of disloyalty, 27 A.L.R.2d 487 





"Unprofessional conduct" refers to conduct that violates the rules or the ethical code of a profession or that is unbecoming a 
member of a profession in good standing! or that indicates a teacher's unfitness to teach.” So construed, a statutory provision 


authorizing the dismissal of a permanent employee for unprofessional conduct is not void for vagueness.° In the context of a 
teacher, "evident unfitness for service" means clearly not fit, not adapted to or unsuitable for teaching, ordinarily by reason of 


temperamental defects or inadequacies.* 


The effect of the conduct on the school at which the teacher is employed is an important element in determining whether it 
constitutes unprofessional conduct.” Thus, the use of ridicule, unwarranted force, and inappropriate methods of discipline in 


dealing with students may constitute unprofessional conduct.° A tenured music teacher's persistent refusal to comply with a 
school district's lawful requirement to become certified to teach English learners was a lawful basis for termination proceedings 
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under a statute authorizing termination for unprofessional conduct and similar grounds.’ On the other hand, a teacher's acts 


need not be committed in the presence of pupils to be classified as unprofessional.’ 


In accordance with the law on loyalty oaths,” a teacher may be dismissed for teaching disloyalty to the American constitutional 


system of government. !° 
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Board of Educ. of City of Los Angeles v. Swan, 41 Cal. 2d 546, 261 P.2d 261 (1953) (overruled on other 
grounds by, Bekiaris v. Board of Education, 6 Cal. 3d 575, 100 Cal. Rptr. 16, 493 P.2d 480 (1972)). 

Perez v. Commission On Professional Competence, 149 Cal. App. 3d 1167, 197 Cal. Rptr. 390, 14 Ed. Law 
Rep. 1020 (4th Dist. 1983). 

Perez v. Commission On Professional Competence, 149 Cal. App. 3d 1167, 197 Cal. Rptr. 390, 14 Ed. Law 
Rep. 1020 (4th Dist. 1983). 

San Diego Unified School Dist. v. Commission on Professional Competence, 194 Cal. App. 4th 1454, 124 
Cal. Rptr. 3d 320, 267 Ed. Law Rep. 301 (4th Dist. 2011). 

Johnson v. Taft School Dist., 19 Cal. App. 2d 405, 65 P.2d 912 (4th Dist. 1937). 

Johanson v. Board of Educ. of Lincoln County School Dist. No. 1, 256 Neb. 239, 589 N.W.2d 815, 132 
Ed. Law Rep. 916 (1999). 

Governing Bd. of Ripon Unified School Dist. v. Commission on Professional Competence, 177 Cal. App. 
4th 1379, 99 Cal. Rptr. 3d 903, 249 Ed. Law Rep. 328 (3d Dist. 2009). 

Board of Educ. of City of Los Angeles v. Swan, 41 Cal. 2d 546, 261 P.2d 261 (1953) (overruled on other 
grounds by, Bekiaris v. Board of Education, 6 Cal. 3d 575, 100 Cal. Rptr. 16, 493 P.2d 480 (1972)). 

§ 161. 

Winslett v. Independent School Dist. No. 16 of Comanche County, 1982 OK CIV APP 30, 657 P.2d 1208, 
9 Ed. Law Rep. 386 (Ct. App. Div. 2 1982). 
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Topic Summary Correlation Table References 


West's Key Number Digest 


West's Key Number Digest, Educationijie576 


A.L.R. Library 


Dismissal of public school teacher because of unauthorized absence or tardiness, 78 A.L.R.3d 117 





A teacher may be dismissed for unauthorized absence or tardiness. l However, such a dismissal will not be upheld if it is arbitrary 


and capricious,” such as where the teacher took allowed leave? or was still suffering from a work-related injury. 





Observation: 


Statutes enumerating the permitted grounds for discharging teachers do not ordinarily specify unauthorized absence or tardiness as 


nn 


a distinct ground; such conduct may be included within a more general ground such as "insubordination, 
nd 


persistent negligence," 


or "conduct unbecoming a teacher. 
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Footnotes 
1 


Cotton v. State Bd. of Ed., 285 So. 2d 52 (Fla. Ist DCA 1973) (absence of four days without good cause); 
Fernald v. City of Ellsworth Superintending School Committee, 342 A.2d 704, 78 A.L.R.3d 108 (Me. 1975) 
(unauthorized absence of two days a month); Smith v. Petal School Dist., 956 So. 2d 273, 221 Ed. Law 
Rep. 440 (Miss. Ct. App. 2006) (coach did not attend workouts); Willis v. School Dist. of Kansas City, 606 
S.W.2d 189 (Mo. Ct. App. W.D. 1980) (absence due to participation in an illegal strike); Pagan v. Board of 
Educ. of City School Dist. of City of New York, 56 A.D.3d 330, 868 N.Y.S.2d 616, 239 Ed. Law Rep. 254 
(1st Dep't 2008) (exceeded number of absences allowed by probation agreement); Bethel Park School Dist. 
v. Krall, 67 Pa. Commw. 143, 445 A.2d 1377, 4 Ed. Law Rep. 781 (1982); Miller v. Houston Independent 
School Dist., 51 S.W.3d 676, 156 Ed. Law Rep. 708 (Tex. App. Houston 1st Dist. 2001). 

Monteith v. Board of Educ. of County of Webster, 180 W. Va. 31, 375 S.E.2d 209 (1988). 

Drain v. Board of Educ. of Frontier County School Dist. No. 46, 244 Neb. 551, 508 N.W.2d 255, 87 Ed. Law 
Rep. 612 (1993); Skilton v. Perry Local School Dist. Bd. of Edn., 102 Ohio St. 3d 173, 2004-Ohio-2239, 
807 N.E.2d 919, 187 Ed. Law Rep. 759 (2004). 

Coolidge v. Riverdale Local School Dist., 100 Ohio St. 3d 141, 2003-Ohio-5357, 797 N.E.2d 61, 181 Ed. 
Law Rep. 797 (2003). 

Board of Educ. of Laurel County v. McCollum, 721 S.W.2d 703, 36 Ed. Law Rep. 1026 (Ky. 1986); Hoffman 
v. West Chester Area Dist. School Bd., 40 Pa. Commw. 374, 397 A.2d 482 (1979). 

As to the dismissal of teachers for insubordination, generally, see § 236. 





End of Document 


WESTLAW 


© 2021 Thomson Reuters. No claim to original U.S. Government 
Works. 


§ 236. Insubordination of teacher, 67B Am. Jur. 2d Schools § 236 


67B Am. Jur. 2d Schools § 236 
American Jurisprudence, Second Edition May 2021 Update 
Schools 
Noah J. Gordon, J.D.; Lucas Martin, J.D.; Mary Babb Morris, J.D., of the staff of the National Legal Research Group, Inc.; and Karen L. 
Schultz, J.D. 
VII. Teachers and Other Employees 
H. Dismissal of School Employees 


2. Grounds for Dismissal 


e. Other Causes 


§ 236. Insubordination of teacher 


Topic Summary Correlation Table References 


West's Key Number Digest 


West's Key Number Digest, Educationijiem577 


A.L.R. Library 


What constitutes "insubordination" as ground for dismissal of public school teacher, 78 A.L.R.3d 83 





Insubordination, which has been judicially defined to mean a willful disregard of an express or implied direction or a defiant 
attitude, ! may be a sufficient reason for terminating a teacher's contract.” Dismissal on this ground may be justified based on 
the teacher's unjustified refusal to accept a particular assignment? or to perform teaching assignments that have a reasonable 


relationship to the teacher's field of instruction,“ disparaging comments regarding a student and defiance,’ or a teacher's 
confrontational approach in asserting that the teacher, rather than the teacher's supervisors, controlled the curriculum and 


teaching methods.° However, a teacher may not be dismissed for insubordination for refusing to comply with unreasonable 


or dangerous assignments.’ 
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§ 236. Insubordination of teacher, 67B Am. Jur. 2d Schools § 236 


Observation: 


Some jurisdictions require willful or deliberate conduct as an element of teacher insubordination® whereas others expressly do not 


require proof of intent.” 





Although a school district may consider a pattern of previous behavior in determining whether a teacher's specific action 


constitutes insubordination, 10 a single incident may be sufficient to support that charge. !! Some states require a written record 
of teacher performance, which must be specific to the individual teacher and the circumstances leading to the charge of 


insubordination. !2 
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Footnotes 

1 Hellmann v. Union School Dist., 170 S.W.3d 52, 201 Ed. Law Rep. 955 (Mo. Ct. App. E.D. 2005). 

A school board's definition of "insubordination," as a statutory basis for dismissal, as not submitting to 
authority, or being disobedient, was sufficient. Barnes v. Spearfish School Dist. No. 40-2, 2006 SD 108, 725 
N.W.2d 226, 214 Ed. Law Rep. 1231 (S.D. 2006). 

2 Trustees, Carbon County School Dist. No. 28 v. Spivey, 262 Mont. 513, 866 P.2d 208, 88 Ed. Law Rep. 
813 (1993). 

3 Stephens v. Alabama State Tenure Com'n, 634 So. 2d 549, 90 Ed. Law Rep. 954 (Ala. Civ. App. 1993); Board 
of Educ. of City of Los Angeles v. Swan, 41 Cal. 2d 546, 261 P.2d 261 (1953) (overruled on other grounds 
by, Bekiaris v. Board of Education, 6 Cal. 3d 575, 100 Cal. Rptr. 16, 493 P.2d 480 (1972)); McLaughlin 
v. Board of Educ., 659 S.W.2d 249, 14 Ed. Law Rep. 600 (Mo. Ct. App. E.D. 1983); Board of Trustees of 
School Dist. No. 4, Big Horn County v. Colwell, 611 P.2d 427 (Wyo. 1980). 

4 State ex rel. Williams v. Avoyelles Parish School Bd., 147 So. 2d 729 (La. Ct. App. 3d Cir. 1962). 

5 Bellairs v. Beaverton School Dist., 206 Or. App. 186, 136 P.3d 93, 209 Ed. Law Rep. 891 (2006). 

6 Barnes v. Spearfish School Dist. No. 40-2, 2006 SD 108, 725 N.W.2d 226, 214 Ed. Law Rep. 1231 (S.D. 
2006). 

Abraham v. Sims, 2 Cal. 2d 698, 42 P.2d 1029 (1935). 

Heath v. Alabama State Tenure Commission, 401 So. 2d 68 (Ala. Civ. App. 1981), writ denied, 401 So. 2d 
72 (Ala. 1981); School Dist. No. 1, City and County of Denver v. Cornish, 58 P.3d 1091, 171 Ed. Law Rep. 
1028 (Colo. App. 2002); Board of Educ. of Round Lake Area Schools v. Community Unit School Dist. No. 
116, 292 Ill. App. 3d 101, 226 Ill. Dec. 309, 685 N.E.2d 412, 121 Ed. Law Rep. 821 (2d Dist. 1997); Harris 
v. Mechanicville Central School Dist., 45 N.Y.2d 279, 408 N.Y.S.2d 384, 380 N.E.2d 213 (1978). 

9 Board of Educ. of West Yuma School Dist. RJ-1 v. Flaming, 938 P.2d 151, 118 Ed. Law Rep. 1202 (Colo. 
1997). 

10 Bellairs v. Beaverton School Dist., 206 Or. App. 186, 136 P.3d 93, 209 Ed. Law Rep. 891 (2006). 

11 School Dist. No. 1, City and County of Denver v. Cornish, 58 P.3d 1091, 171 Ed. Law Rep. 1028 (Colo. 
App. 2002); Hall v. Board of Trustees of Sumter County School Dist. No. 2, 330 S.C. 402, 499 S.E.2d 216, 
125 Ed. Law Rep. 1362 (Ct. App. 1998). 
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12 James v. Sevre-Duszynska, 173 S.W.3d 250, 202 Ed. Law Rep. 883 (Ky. Ct. App. 2005). 
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Topic Summary Correlation Table References 


West's Key Number Digest 


West's Key Number Digest, Educationijiem577 


A.L.R. Library 


Dismissal of, or disciplinary action against, public school teacher for violation of regulation as to dress or personal appearance 
of teachers, 58 A.L.R.3d 1227 





A teacher may be subject to dismissal for insubordination for refusing to obey the reasonable rules promulgated by the school 


authorities! or for refusing to obey a direct or implied order that is reasonable in nature and given with the proper authority.” 
Even without reference to the term insubordination, specifically, a teacher may be disciplined or discharged for the failure to 


comply with reasonable regulations that are adopted for the proper administration of the schools.? However, those rules or 


orders may not interfere with the teachers' constitutional* or procedural? rights. 





Observation: 


WESTLAW 


§ 237. Insubordination of teacher—Refusal to obey rules..., 67B Am. Jur. 2d... 


Insubordination does not require defiance of a direct order but may include unwillingness to submit to authority. 
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Footnotes 
1 


Stuart v. Board of Ed. of City and County of San Francisco, 161 Cal. 210, 118 P. 712 (1911); Board of Educ. 
of City of Chicago v. Weed, 281 Ill. App. 3d 1010, 217 Ill. Dec. 538, 667 N.E.2d 627, 111 Ed. Law Rep. 
1306 (1st Dist. 1996). 

Heath v. Alabama State Tenure Commission, 401 So. 2d 68 (Ala. Civ. App. 1981), writ denied, 401 So. 2d 
72 (Ala. 1981); Crownover v. Alread School Dist. No. 7, 211 Ark. 449, 200 S.W.2d 809 (1947); School 
Dist. No. 1, City and County of Denver v. Cornish, 58 P.3d 1091, 171 Ed. Law Rep. 1028 (Colo. App. 2002) 
(provided confusing lesson plans); Dolega v. School Bd. of Miami-Dade County, 840 So. 2d 445, 175 Ed. 
Law Rep. 363 (Fla. 3d DCA 2003) (to prepare lesson plans); Jackson v. Hazlehurst Mun. Separate School 
Dist., 427 So. 2d 134, 9 Ed. Law Rep. 800 (Miss. 1983); In re Bernstein (Norwich City School Dist. Bd. of 
Educ.), 282 A.D.2d 70, 726 N.Y.S.2d 474, 154 Ed. Law Rep. 916 (3d Dep't 2001) (teacher had been warned 
that he should deemphasize sexual aspects of literary works); Lithun v. Grand Forks Public School Dist. No. 
1, 307 N.W.2d 545 (N.D. 1981); Bellairs v. Beaverton School Dist., 206 Or. App. 186, 136 P.3d 93, 209 
Ed. Law Rep. 891 (2006) (direction to cease hostile conduct); Ketchersid v. Rhea County Bd. of Educ., 174 
S.W.3d 163, 203 Ed. Law Rep. 423 (Tenn. Ct. App. 2005) (instruction to refrain from touching students). 
Pitcher v. Iberia Parish School Bd., 280 So. 2d 603 (La. Ct. App. 3d Cir. 1973), writ denied, 283 So. 2d 
496 (La. 1973). 

Finot v. Pasadena City Bd. of Educ., 250 Cal. App. 2d 189, 58 Cal. Rptr. 520 (2d Dist. 1967). 

Board of Educ. of City of Chicago v. Weed, 281 Ill. App. 3d 1010, 217 Ill. Dec. 538, 667 N.E.2d 627, 111 
Ed. Law Rep. 1306 (1st Dist. 1996) (right to defend herself, instead of taking leave as ordered by the school 
board). 

Bellairs v. Beaverton School Dist., 206 Or. App. 186, 136 P.3d 93, 209 Ed. Law Rep. 891 (2006). 
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Topic Summary Correlation Table References 


West's Key Number Digest 


West's Key Number Digest, Educationijem572, 573, 575, 577, 582, 586 





A teacher who engages in private employment during nonschool hours may be subject to dismissal when that employment 
violates the rules and regulations of the school board! or when the teacher's outside activities have progressed to an extent that 


interferes with the performance of teaching duties.” 
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Footnotes 
1 Fresno City High School Dist. v. Dillon, 34 Cal. App. 2d 636, 94 P.2d 86 (4th Dist. 1939). 
2 Meridith v. Board of Ed. of Community Unit School Dist. No. 7, 7 Ill. App. 2d 477, 130 N.E.2d 5 (3d Dist. 
1955). 
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Topic Summary Correlation Table References 


West's Key Number Digest 


West's Key Number Digest, Educationijem572, 573, 575, 577, 582, 586 





Under some statutes, in addition to the enumerated causes for dismissal, teachers may be dismissed for "other good and just 
cause," which phrase has been construed to mean a cause other than a ground enumerated in the statute,! and to include any cause 
that bears a reasonable relation to the teacher's fitness or capacity to discharge the duties of the position.” School authorities may 
have discretion to determine what is such a cause, which may include any ground asserted in good faith and is not arbitrary, 
irrational, unreasonable, or irrelevant to the authorities' task of maintaining an efficient school system.“ Thus, it has been held 


that under such a statute, a teacher may be removed for lack of cooperation.” 
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Footnotes 
1 McQuaid v. State ex rel. Sigler, 211 Ind. 595, 6 N.E.2d 547, 118 A.L.R. 1079 (1937). 
2 Bishop State Community College v. Thomas, 13 So. 3d 978, 247 Ed. Law Rep. 1036 (Ala. Civ. App. 2008), 
as modified on denial of reh'g, (Jan. 30, 2009). 
As to whether the district's financial circumstances come within a "just cause" statute, see § 223. 
3 Hanes v. Board of Educ. of City of Bridgeport, 65 Conn. App. 224, 783 A.2d 1, 158 Ed. Law Rep. 719 (2001). 
4 McQuaid v. State ex rel. Sigler, 211 Ind. 595, 6 N.E.2d 547, 118 A.L.R. 1079 (1937). 


A tenured special education teacher's use of hot sauce, tipping a student back while strapped in a chair, 
and placing a towel over the student's face while attempting to control the behavior of multihandicapped 
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students was not "other good and just cause" required to discharge the teacher, where those methods were a 
recognized treatment protocol and the teacher did not intentionally or maliciously try to harm any student. 
James v. Trumbull Cty. Bd. of Edn., 105 Ohio App. 3d 392, 663 N.E.2d 1361, 109 Ed. Law Rep. 349 (11th 
Dist. Trumbull County 1995). 

5 Stiver v. State ex rel. Kent, 211 Ind. 380, 1 N.E.2d 1006 (1936). 
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Topic Summary Correlation Table References 


West's Key Number Digest 


West's Key Number Digest, Education e420, 587, 592, 593(1), 593(2) 


Forms 


Am. Jur. Pleading and Practice Forms, Schools § 52 (Statement of charges against teacher—With request for dismissal) 
Am. Jur. Pleading and Practice Forms, Schools §§ 53, 54 (Notices—Intention to dismiss teacher) 





A teacher's right to notice of the charges against the teacher is mandated by due process considerations! and, generally, also 


by statute.” 





Observation: 


Teachers who do not have tenure’ or have supplemental duties contracts independent of the teaching contract“ or volunteer coaches? 
do not necessarily have these due process rights. However, under some systems, probationary teachers are entitled to notice® or 
certain procedural rights if the failure to renew their contracts is for economic reasons.’ Similar issues arise if a part-time teacher 


has a contract or claims to be a permanent full-time teacher.® 
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po 


A notice of charges, generally, must be sufficiently specific so that the teacher may prepare a defense,’ given in the time required 


by statute, !° and inform the teacher of the right to a hearing. 
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Footnotes 


1 


10 


11 


School Dist. No. 1 in Arapahoe County v. Thompson, 121 Colo. 275, 214 P.2d 1020 (1950); Tracy v. School 
Dist. No. 22, Sheridan County, Wyo., 70 Wyo. 1, 243 P.2d 932 (1952). 

McKee v. Commission On Professional Competence, 114 Cal. App. 3d 718, 171 Cal. Rptr. 81 (2d Dist. 
1981); Strange v. School Bd. of Citrus County, 471 So. 2d 90, 25 Ed. Law Rep. 1300 (Fla. 5th DCA 1985); 
Clark v. Wilcox, 928 So. 2d 104, 208 Ed. Law Rep. 970 (La. Ct. App. Ist Cir. 2005), writ denied, 929 So. 
2d 1252 (La. 2006); Commeret v. Board of Ed. of Jenison Public Schools, 75 Mich. App. 115, 254 N.W.2d 
808 (1977); Newcomb v. Humansville R-IV School Dist., 908 S.W.2d 821, 104 Ed. Law Rep. 928 (Mo. 
Ct. App. S.D. 1995). 

Lewis v. Board of Educ. of Talbot County, 262 F. Supp. 2d 608, 177 Ed. Law Rep. 1069 (D. Md. 2003); 
Shiers v. Richland Parish School Bd., 902 So. 2d 1173, 198 Ed. Law Rep. 1009 (La. Ct. App. 2d Cir. 2005), 
writ denied, 916 So. 2d 1066 (La. 2005). 

Ex parte Birmingham Bd. of Educ., 45 So. 3d 764, 261 Ed. Law Rep. 875 (Ala. 2009); Norlin v. Board 
of Trustees of the Cloud County Community College, 33 Kan. App. 2d 658, 107 P.3d 445, 196 Ed. Law 
Rep. 314 (2004). 

Watkins v. New York City Dept. of Educ., 48 A.D.3d 339, 851 N.Y.S.2d 541, 229 Ed. Law Rep. 793 (1st 
Dep't 2008). 

Bakersfield Elementary Teachers Assn. v. Bakersfield City School Dist., 145 Cal. App. 4th 1260, 52 Cal. 
Rptr. 3d 486, 215 Ed. Law Rep. 106 (Sth Dist. 2006). 

Kavanaugh v. West Sonoma County Union High School Dist., 29 Cal. 4th 911, 129 Cal. Rptr. 2d 811, 62 
P.3d 54, 173 Ed. Law Rep. 171 (2003), as modified, (Apr. 16, 2003). 

As to reductions in force for economic reasons, see §§ 223 et seq. 

Post v. Salem-Keizer School Dist., 334 Or. 61, 45 P.3d 116, 164 Ed. Law Rep. 471 (2002) (statutory notice 
requirement not met). 

State Tenure Com'n v. Jackson, 881 So. 2d 445, 192 Ed. Law Rep. 270 (Ala. Civ. App. 2003), judgment 
aff'd, 881 So. 2d 450, 192 Ed. Law Rep. 275 (Ala. 2003); Watson Chapel School Dist. v. Russell, 367 Ark. 
443, 241 S.W.3d 242, 228 Ed. Law Rep. 960 (2006), order aff'd, 2009 Ark. 79, 313 S.W.3d 1, 258 Ed. Law 
Rep. 421 (2009); Rettie v. Unified School Dist. 475, 38 Kan. App. 2d 517, 167 P.3d 810, 224 Ed. Law Rep. 
438 (2007); Richard v. Lafayette Parish School Bd., 984 So. 2d 218, 234 Ed. Law Rep. 465 (La. Ct. App. 
3d Cir. 2008), writ denied, 992 So. 2d 1014 (La. 2008); Hellmann v. Union School Dist., 170 S.W.3d 52, 
201 Ed. Law Rep. 955 (Mo. Ct. App. E.D. 2005). 

Board of School Com'rs of City of Indianapolis v. Walpole, 801 N.E.2d 622, 184 Ed. Law Rep. 535 (Ind. 
2004); Clark County School Dist. v. Riley, 116 Nev. 1143, 14 P.3d 22, 149 Ed. Law Rep. 615 (2000). 
Rettie v. Unified School Dist. 475, 38 Kan. App. 2d 517, 167 P.3d 810, 224 Ed. Law Rep. 438 (2007); 
Alexander v. Lafayette Parish School Bd., 7 So. 3d 135 (La. Ct. App. 3d Cir. 2009) (requirement met); 
Hellmann v. Union School Dist., 170 S.W.3d 52, 201 Ed. Law Rep. 955 (Mo. Ct. App. E.D. 2005); Clark 
County School Dist. v. Riley, 116 Nev. 1143, 14 P.3d 22, 149 Ed. Law Rep. 615 (2000). 
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§ 241. Hearing for teacher dismissal 


Topic Summary Correlation Table References 


West's Key Number Digest 
West's Key Number Digest, Education(i=m420, 596 to 599, 601 


Trial Strategy 


Defense of a Teacher Charged With Unfitness to Teach, 38 Am. Jur. Proof of Facts 3d 63 





A teacher subject to dismissal "only for cause" is entitled to a hearing. ! A hearing may be required by due process” or a teacher 
tenure law? although it is necessary to request it in a timely manner.‘ On the other hand, probationary” and substitute® teachers 
are generally not entitled to a hearing although probationary teachers may have a right to a hearing under certain statutes.” 
Also, a hearing requirement may be avoided if a principal is dismissed at the end of the term of the principal's contract? or 
a teacher resi gns.’ 
Due process rights are afforded where the employee presented reasons why the employee should not be terminated!’ or evidence 
in addition to that discovered in the superintendent's investigation and cross-examined witnesses at the hearing. LL A teacher's 


right to cross-examine witnesses is an integral part of a fair hearing as required by the due process clause. ia 
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Caution: 


A board member who happens to be an attorney should not act as an advocate at the hearing. B 





There is a presumption of honesty with regard to school board members acting as adjudicators, and to rebut the presumption, 
a teacher must show actual bias'* in that the board members had a personal or financial stake in the decision or that there was 


some personal animosity toward the teacher. a 


Practice Tip: 


To prevent possible bias, the teacher's representative may examine the board members about their possible prejudice to make a 
16 


record on this issue. 





Findings of fact are necessary to enable a reviewing court to know the factual basis of a determination and avoid judicial 


encroachment on the school board's functions.'’ Under some statutes, a school board reviewing a hearing examiner's 
recommendation may not make additional findings of fact relating to cause for terminating a teacher but may make the ultimate 


policy decision whether to renew the teacher's contract. 


The school board's admission and consideration of hearsay written statements from students concerning teacher at nonrenewal 
of teaching contract hearing did not violate teacher's due process rights; teacher had no property interest in the renewal of his 


teaching contract. 13 
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Footnotes 

1 Tucker v. San Francisco Unified School Dist., 111 Cal. App. 2d 875, 245 P.2d 597 (1st Dist. 1952); Knoll 
v. School Dist. No. 10 R-Joint, 154 Colo. 323, 390 P.2d 310 (1964). 
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A school district has the burden of establishing cause for discharging a tenured teacher, requiring significant evidence that 
the teacher is unfit to teach,! generally by a preponderance of the evidence.” The dismissal of a teacher must be based on 
evidence supporting the specific charges.” A school board must limit its decision to consideration of the evidence offered at the 
hearing“ and may not consider what the members of the board may have learned by personal observation.’ While hearsay may 
be admissible and the members of boards of education must necessarily rely to a considerable extent on the judgments and 
recommendations of school supervisors, especially with regard to professional competence and suitability of teachers,” reliance 


on a substantial amount of hearsay is not permitted.® 


Although the existence of a cause for dismissal must relate to the teacher's existing contract if the cause charged involves 
the teacher's general teaching efficiency, the teacher's prior performance may be shown? if that evidence relates to teaching 
duties that are substantially similar to the teacher's present duties, 10 unless there is a statutory limit on the introduction of that 
evidence.!! A hearing officer may consider evidence outside the teacher's personnel file, either corroborative of testimony,” 


or offered to show that some of the prior disciplinary actions against the teacher resulted from personal bias. 1a 
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In the absence of a governing statutory or contractual provision, whether there is sufficient cause for the dismissal of a teacher 
is a matter of law for the reviewing court to determine. ! Similarly, although the dismissal of a teacher is the exercise of an 


executive function, whether the dismissal constitutes a breach of the teacher's contract is a question for the court.” 


As the fact finder, the hearing examiner is the sole judge of witnesses! credibility and the weight to be given their testimony 


and is free to resolve inconsistencies.’ 
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An improperly dismissed teacher may bring an action for breach of contract for damages. ! A wrongfully discharged teacher 


or other type of school employee, including in violation of a tenure statute,” is also entitled to reinstatement with back pay.” 


WESTLAW 


§ 244. Remedies for wrongful dismissal of teacher, 67B Am. Jur. 2d Schools § 244 


However, a court does not have the power to order the reinstatement of a probationary teacher beyond the school year in question 


if the board has taken steps to terminate the teacher's contract for future school ears, nor to award improperly laid off teachers 
p y properly 


back pay or benefits for more than one school year since, as probationary employees, they do not have the right to continued 


employment beyond that year.” 
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